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LOUISIANA LA W REVIEW
The civil law, unlike the common law, has always rejected the notion
of "creditor self-help." The harshness of common law "self-help" rem-
edies has been tempered by the United States Supreme Court decisions
that use procedural due process to prevent a creditor from permanently
depriving an owner of property without notice and a chance to raise
objections to the proceeding.' The overall trend has been to expand the
class of persons who may raise these due process claims involving real
(immovable) property. In Mennonite Board of Missions v. Adams, 462
U.S. 791, 103 S. Ct. 2706 (1983), the United States Supreme Court
rendered a decision that continues this trend. Although arising in the
context of an action to quiet title following a tax sale, the language of
the opinion and its reasoning appear to apply to every judicial foreclosure
and sale. Courts applying Louisiana law have held that the Mennonite
analysis extends both to conventional foreclosures2 and to sales occurring
prior to the date Mennonite was decided . 3
The object of this article is to analyze the decision, examine what
notice is due to whom in conventional and tax foreclosure proceedings,
anticipate Mennonite's impact upon Louisiana law, and discuss several
recent cases interpreting Louisiana law in light of Mennonite.
I. THE Mennonite DECISION
The Mennonite Board of Missions held a purchase money mortgage
on property in Indiana. Although continuous payments were made on
the note secured by the mortgage, the mortgagee failed to pay the taxes.
Under Indiana law, before the property could be sold for taxes, the
county auditor issued a three-week publication,. posted notice in the
county courthouse, and gave certified mail notice to the owner. The
mortgage creditor (the Mennonite Board of Missions), however, received
no notice at all.
After the state statutory notice provisions were satisfied, the property
was sold at public auction. The purchaser received a "certificate of
sale." The certificate operated as a lien against the property for the
entire amount paid to purchase the property. More importantly, the
certificate created a lien which was superior to and primed all existing
liens (such as mortgages) against the property. The property could be
1. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S, Ct. 652
(1950); Walker v. Hutchinson City, 352 U.S, 112, 77 S. Ct. 200 (1956); Sniadach v.
Family Finance Corp., 395 U.S. 337, 89 S. Ct. 1820 (1969); Fuentes v. Shevin, 407 U.S.
67, 92 S. Ct. 1983 (1972); Mitchell v. W. T. Grant Co., 416 U.S. 600, 94 S. Ct. 1895
(1974); Flagg Brothers v. Brooks, 436 U.S. 149, 98 S. Ct. 1729 (1978); Luger v. Edmonston
Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982).
2. Mid-State Homes, Inc. v. Portis, 652 F. Supp. 640 (W,D. La. 1987).
3. Id.; Magee v. Amiss, 502 So. 2d 568 (La. 1987).
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redeemed within two years by any person with an "interest" in the
property. If there was no timely redemption, another notice was sent
to the owner, although there was no requirement that the mortgagee
also receive notice. If the owner did not then redeem, the tax sale
purchaser obtained the property free and clear of all encumbrances,
even prior recorded mortgages.
Litigation arose when the tax sale purchasers sought to quiet title
to the property. The Mennonite Board of Missions argued that its
constitutional rights had been violated, because it had received no notice
of the pending tax sale and of the subsequent opportunity to redeem.
The Supreme Court held that the failure to give the mortgage holder
actual notice of the pending tax sale violated procedural due process;
thus, the mortgage remained intact and unaffected by the tax sale. The
Court specifically held that the creditor must receive notice of the tax
sale prior to its occurrence; notice of a tax delinquency is not sufficient. 4
In Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 314, 70 S. Ct. 652, 657, 94 L.Ed. 865 (1950), this Court
recognized that prior to an action which will affect an interest
in life, liberty, or property protected by the Due Process Clause
of the Fourteenth Amendment, a State must provide "notice
re'asonably calculated, under all circumstances, to apprise inter-
ested parties of the pendency of the action and afford them an
opportunity to present their objections. " Invoking this "ele-
mentary and fundamental requirement of due process," ibid,
the Court held that published notice of an action to settle the
accounts of a common trust fund was not sufficient to inform
beneficiaries of the trust whose names and addresses were known.
The Court explained that notice by publications was not rea-
sonably calculated to provide actual notice of the pending pro-
ceeding and was therefore inadequate to inform those who could
be notified by more effective means such as personal service or
mailed notice.5
While Mennonite involved only a tax sale, the broad language used
by the Court in describing the rights of mortgage holders has been the
basis for lower courts ruling that the Mennonite holding extends to
foreclosure proceedings on conventional mortgages. The reason for such
4. The Court, in footnote 6, specifically did not decide whether failure to give notice
of the mortgagee's right of redemption also violated due process. 462 U.S. at 800, 103
S. Ct. at 2712. See the Indiana Supreme Court's subsequent decision rendered in Calhoun
v. Jennings, 512 N.E.2d 178 (Ind. 1987), discussed below, holding that Mennonite "does
not require that actual notice be given of either the lapse of the redemption period or
the subsequent issuance of the tax deed."
5. 462 U.S. at 795, 103 S. Ct. at 2709 (emphasis supplied).
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rulings is clear from the breadth of the Mennonite majority opinion:
a. "This case is controlled by the analysis in Mullane. To begin
with, a mortgagee possesses a substantial property interest that
is significantly affected by a tax sale." '
i. "[A] mortgagee acquires a lien on the owner's property
which may be conveyed together with the mortgagor's personal
obligation to repay the debt secured by the mortgage."
7
ii. "A mortgagee's security interest generally has priority over
subsequent claims or liens attaching to the property, and a
purchase money mortgage takes precedence over virtually all
other claims or liens including those which antedate the ex-
ecution of the mortgage." 8
iii. "The tax sale immediately and drastically diminishes the
value of this security interest by granting the tax-sale purchaser
a lien with priority over that of all other creditors. Ultimately,
the tax sale may result in the complete nullification of the
mortgagee's interest, since the purchaser acquires title free of
all liens and other encumbrances at the conclusion of the
redemption period" 9
b. "Since a mortgagee clearly has a legally protected property
interest, he is entitled to notice reasonably calculated to apprise
him of a pending tax sale."' 0
c. "When the mortgagee is identified in a mortgage that is
publicly recorded, constructive notice by publication must be
supplemented by notice mailed to the mortgagee's last known
available address, or by personal service. But unless the mort-
gagee is not reasonably identifiable, constructive notice alone
does not satisfy the mandate of Mullane." [Footnote 4]"
i. Footnote 4: "In this case, the mortgage on file with the
county recorder identified the mortgagee only as "Mennonite
Board of Missions a corporation, of Wayne County, in the
State of Ohio." We assume that the mortgagee's address could
have been ascertained by reasonably diligent efforts. See Mul-
lane v. Central Hanover Bank & Trust Co., 339 U.S. 306,
317, 94 L.Ed. 865, 70 S.Ct. 652 (1950). Simply mailing a








letter to "Mennonite Board of Missions, Wayne County,
Ohio," quite likely would have provided actual notice, given
"the well-known skill of postal officials and employees in
making proper delivery of letters defectively addressed." Gran-
nis vs. Ordean, 234 U.S. 385, 397-398, 58 L.Ed. 1363, 34
S.Ct. 779 (1914). We do not suggest, however, that a gov-
ernmental body is required to undertake extraordinary efforts
to discover the identity and whereabouts of a mortgagee whose
identity is not in the public record." '' 2
ii. "Notice to the property owner, who is not in privity with
his creditor and who has failed to take steps necessary to
preserve his own property interest, also cannot be expected
to lead to actual notice to the mortgagee.' ' 3
iii. "Personal service or mailed notice is required even though
sophisticated creditors have means at their disposal to discover
whether property taxes have not been paid and whether tax
sale proceedings are therefore likely to be initiated." '' 4
iv. "Notice by mail or other means as certain to ensure actual
notice is a minimum constitutional precondition to a pro-
ceeding which will adversely affect the liberty or property
interests of any party, whether unlettered or well versed in
commercial practice, if its name and address are reasonably
ascertainable." 5
v. "Furthermore, a mortgagee's knowledge of delinquency in
the payment of taxes is not equivalent to notice that a tax
sale is pending." '' 6
II. WHAT HATH Mennonite WROUGHT?
Mennonite seems to give a two-pronged "bright-line" test: if a
"person" has a "legally protected property interest," and the person's
name and address are "reasonably ascertainable," then actual or mailed
notice of a "proceeding" affecting that person's interest is required. In
this context, Mennonite may be seen either as a particularized inter-
pretation of Mullane or, alternatively, as describing a "rule" that is of
general application. One may contend that the Mennonite test applies
to any set of circumstances that contains the two "bright-line" "ele-
12. Id.
13. Id. at 799, 103 S. Ct. at 2711.
14. Id. at 799, 103 S. Ct. at 2712.




ments."' 17 On the other hand, the Mennonite Court emphatically stated
that its decision was fore-ordained by Mullane, which traditionally has
been interpreted as presenting a "balancing" test of what notice is
appropriate in a given situation; by its very nature, such a test is
peculiarly fact-sensitive."8
Whether one believes that Mennonite presents a "bright-line" test
or a "flexible" standard, the broad language of the majority opinion
raises the following issues:
What persons hold a "legally protected property interest" that
triggers due process notice and hearing protections in conven-
tional and tax foreclosure proceedings?
Under what circumstances is this interest holder "reasonably
ascertainable" so as to require personal or mail notice? In other
words, what is the degree of diligence one must use to ferret
17. See Harry R. Carlile Trust v. Cotton Petroleum Corp., 732 P.2d 438, 444 n.29
(Okla. 1986), cert. denied, 107 S. Ct. 3232 (1987): "Mennonite represents a major extension
of the Mullane rationale . . ., not only because it involves a direct application of Mullane
to tax sale proceedings, but also because the Court imposed a requirement on a state to
notify land owners, mortgagees, and 'those with a legally protected interests."'
18. See Comment, Mennonite Board of Missions v. Adams: Expansion of the Due
Process Notice Requirement, 46 La. L. Rev. 311 (1985), arguing in favor of a "balance
of interest" test, focusing on factual considerations. See also Bender v. City of Rochester,
New York, 765 F.2d 7, 10-12 (2d Cir. 1985):
The holding in Mennonite represents no departure from the flexible standard
announced in Mullane .... The language in Mennonite, however, appears to
add rigor to the Mullane standard .... Yet we note that the majority in
Mennonite made no claim that it was departing from the flexible standard of
Mullane. Indeed, Justice Marshall's opinion for the court asserts, "This case is
controlled by the analysis in Mullane .... Apparently the majority was of the
view that, when the name of a person with a protectable interest in property
is "reasonably ascertainable," the notice that is "reasonably calculated" to
inform him of the impending event is and must be notice by mail or other
equivalent means. We are thus left with the task of applying the teaching of
Mennonite, as reflected by its fairly straightforward holding, as well as by its
somewhat contradictory language .... Despite the fears of the Mennonite dis-
senters, we think the majority means what it says when it asserts that it is
applying the Mullane analysis and that, though the standard may have become
slightly more rigorous, the basic flexibility of the Mullane standard has not
been discarded. What the Court has done is shift the inquiry from whether
under all circumstances the notice was recently calculated to inform those with
protectable interest to a more forced examination of whether the names of such
persons are "reasonably ascertainable," in which event mail or equivalent notice
is required, But though the focus of the inquiry may have shifted somewhat,
the standard applicable to that inquiry has not.
The Bender court adopted a "weighing of interest" analysis, looking at the burden the
city would have to undertake to identify the decedent's distributees and also the likelihood
that the names would be brought to the city's attention without undertaking such a burden.
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out and identify interest holders before some form of construc-
tive notice is sufficient?
Do Louisiana Revised Statutes (La. R.S.) 13:3886 (which allows
an "interested person" to file a written request for notice of
proceedings affecting certain property) and La. R.S. 47:2180.1
(which allows a mortgagee to file a request for notice of tax
sale) estop one who has not sought such notice from raising
any constitutional defects?
Is Mennonite susceptible of retroactive application? Are there
prescriptive periods that apply to Mennonite due process claims?
What are the ramifications on title opinions and the stability
of secured creditors' interests?
III. PERSONS WITH LEGALLY PROTECTED INTERESTS
A. Private Party Foreclosure Actions
The Louisiana Civil Code and Code of Civil Procedure outline
Louisiana's statutory approach to ordering the relationships among: the
creditor and debtor; the creditor and the debtor's successors in interest;
and the creditor and competing creditors concerning a common debtor
and the debtor's successors in interest. The basic rule in Louisiana is
that a debtor's property is the common pledge of his creditors unless
there exists a "lawful cause of preference." 19 Thus, a debtor's property
is to be equally divided among all creditors, pro rata, unless the creditor
holds a security interest recognized by Louisiana law. The only security
interests possible under Louisiana law on real (immovable) property are
mortgages, privileges and antichresis.20 As a general rule, a properly
perfected mortgage or privilege allows the creditor to enforce the security
interest against the property regardless of a third party's subsequent
possessory, ownership or security interest in the property. 21
To collect on a security interest in real property, the creditor must
foreclose on the mortgage or privilege and obtain a privilege on the
proceeds of the sale. A Louisiana secured creditor has two forms of
19. La. Civ. Code art. 3183.
20. La. Civ. Code arts. 3133-3175 (pledges), 3176-3181 (antichresis), 3182-3277 (priv-
ileges), 3278-3411 (mortgages); La. R.S. 9:4801-4855 (1983 & Supp. 1987) (Private Works
Act),
21. See, e.g,, La. Civ. Code arts. 3397-3410, La. Code Civ. P. arts. 2701, 3721-
3723, 3741 and La. RS. 9:2721-2724 (1965 & Supp, 1987).
1988]
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judicial actions to seize and sell property:2 2 executory process23 or or-
dinary process. 24
In ordinary proceedings, the creditor seeks to convert the debt to
a money judgment with recognition of the security interest. The mort-
gagor is named defendant and receives notice of the lawsuit through
citation and service of process. 25 If the property securing the mortgage
or privilege is possessed or owned by a third person, that person (as a
matter of practice) may be named and served, because he may be a
necessary or indispensable party. 26 After notice and an opportunity for
filing responsive pleadings, 2 the creditor procures a judgment against
the debtor. In executing on the judgment, the creditor has the clerk
direct the sheriff to seize the property pursuant to a writ of fieri facias.
21
The writ allows the sheriff to seize the property pending the sale. The
sheriff then serves a notice of seizure upon either the judgment debtor
(i.e., the named defendant who received citation and service or process),
his attorney of record or a court appointed attorney, 29 as well as upon
the present owner of the property.30
An executory proceeding is "an action in rem by the holder of a
mortgage or privilege evidenced by an authentic act importing a con-
fession of judgment to affect the seizure and sale of the encumbered
property."'" Immediately upon the filing of the suit, the judge reviews
the petition for executory proceeding along with the attached documents
and affidavits. If all is in order, the judge orders that a writ of seizure
and sale be issued.3 2 Citation and service of process are not necessary
in an executory proceeding. 3 The sheriff constructively seizes the prop-
erty by recording the writ in the public records.3 4 If the mortgagor has
waived the right to receive a demand for payment, 35 the only notice he
22. La. Code Civ. P. art. 3721.
23. La. Code Civ. P. arts. 3723, 2631-2644.
24. La. Code Civ. P. arts. 3722, 2331-2343, 2644.
25. La. Code Civ. P. art. 1201.
26. La. Code Civ. P. arts. 641-647.
27. La. Code Civ. P. arts. 921-934 (exceptions), 1001-1006 (answer), 1701-1702 (default
judgment in absence of a timely answer), 2251-2541 (execution of judgment).
28. La. Code Civ. P. arts. 2253, 2291. The writ is commonly referred to as a "fi.fa."
29. La. Code Civ. P. art. 2293.
30. La. Code Civ. P. art. 3742; Bonner v. B. W. Utilities, 452 F. Supp. 1295 (W.D.
La. 1978).
31. Buckner v. Carmack, 272 So. 2d 326, 329 (La. 1973), appeal dismissed, 417 U.S.
901, 94 S. Ct. 2594 (1974); La. Code Civ. P. arts. 2631-2783.
32. La. Code Civ. P. art. 2638.
33. La. Code Civ. P. art. 2640.
34. See La. R.S. 13:3851-3858 (1968); La. Code Civ. P. art. 2631.
35. La. Code Civ. P. art. 2639. The notice for demand for payment is usually waived
in most commercial mortgage documents. La. Code Civ. P. art. 2640.
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receives is of the seizure itself, after the in rem judgment has been
rendered and the property constructively seized.3 6 If the owner of the
property is not the original mortgagor/debtor, Louisiana statutes do not
require that the third person be made a party to the executory proceeding3 7
or receive notice of seizure;" however, well prior to Mennonite, federal
courts recognized the necessity of giving notice to the current owner
before permanently depriving him of possession.3 9
Regardless of whether ordinary or executory process is used, after
seizure, the property is advertised.4 In an ordinary proceeding, an
appraisal must be made41 and the property must be sold for the greater
of either the superior encumbrances or two-thirds of the appraised
value. 42 If the property does not sell at the initial sale for two-thirds
of the appraised value (assuming there is no superior claim to that of
the seizing creditor), the property must be readvertised and may be sold
for costs.4 3 All claims inferior to that of the seizing creditor are erased. 44
In an executory proceeding, appraisal may have been waived by the
debtor in the security instrument; if so, the sale may proceed without
appraisal, but no deficiency judgment will be available to the creditor.43
If the proceeds of the sheriff's sale are insufficient to satisfy the
debt, the creditor may bring a judgment debtor rule to discover other
assets of his debtor that may be subject to seizure and sale." Once the
other assets are located, the creditor may have a writ issued to seize
property to satisfy the judgment (which creates a judicial mortgage) 47
36. La. Code Civ. P. art. 2721. Notice of seizure cannot be waived. A sale without
seizure is null. La. R.S. 13:4286 (1968).
37. La. Code Civ. P. arts. 2640, 2721.
38. See comment (b) to La. Code Civ. P. art. 2721; compare La. Code Civ. P. art.
3742, which requires notice of seizure to be served on both "the original defendant and
the present owner" in executing upon a judgment procurred by ordinary process.
39. See Bonner v. B. W. Utilities, 452 F. Supp. 1295 (W.D. La. 1987).
40. La. Code Civ. P. arts. 2331 (ordinary), 2722 (executory).
41. La. Code Civ. P. arts. 2332 (ordinary), 2723, 2771, 2771 (executory); La. R.S.
13:4106-4112 (1968 & Supp. 1987) (the Louisiana Deficiency Judgment Act).
42. La. Code Civ. P. arts. 2335, 2723.
43. La. Code Civ. P. art. 2336.
44. La. Code Civ. P. art. 2338.
45. La. R.S. 13:4106-4112 (1968 & Supp. 1987)
46. La. Code Civ. P. arts. 2451-2456.
47. La. Civ. Code arts. 3321-3328. A judicial mortgage is created by filing (and
having timely recorded) the written judgment in the mortgage records. La. Civ. Code
arts. 3321-3328, 3342, 3345-3348, 3358; La. R.S. 9:2755-2756 (Supp. 1987). Recordation
creates a general legal mortgage on all presently owned or to be acquired immovable
property in the parish of recordation. La. Civ. Code arts. 3288, 3328; La. R.S. 9:2755-
2756 (Supp. 1987). It does not create a mortgage against movables, although a writ may
be issued to seize movables. La. Code Civ. P. arts. 2291-2292.
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or to garnish the debtor's assets in the hands of third persons. 4  Re-
gardless of whether the creditor initially proceeded via ordinary or
executory process, if the creditor had a judicial appraisal, a deficiency
judgment may be obtained in an amount equal to the difference between
the sales price and the amount of the judgment.4 9
Defenses and procedural objections to a judgment obtained by or-
dinary proceeding may be appealed either suspensively50 or devolutively.15
A sale of property under a writ of fieri facias may be enjoined by the
judgment debtor or a third party claiming ownership. 2 Defenses and
procedural objections to an executory proceeding can be raised after
notice of the seizure has been served 3 and may be asserted through an
injunction proceeding to arrest the seizure and sale5 4. or by virtue of a
suspensive appeal from the order directing the issuance of the writ of
seizure and sale," or both. A third person claiming ownership of or a
mortgage or privilege on seized property may intervene in the foreclosure
proceeding. 6 Furthermore, the jurisprudence has held that, under the
Deficiency Judgment Act,5 7 certain substantive or "fundamental" defects
in the executory proceeding"8 or procedural defects in the sale itself5 9
may bar the creditor from obtaining a deficiency.
(1) Notice to Third Party Owners
A mortgage is a real right.A° Therefore, even if a debtor sells prop-
erty, the mortgage remains intact and the creditor may enforce it by
seizing and selling the property. A third party owner who has purchased
property "subject to" a prior encumbrance obtains only an in rem
liability. 6' On the other hand, one who has purchased property and
48. La. Code Civ. P. arts. 2411-2417.
49. La. Code Civ. P. arts. 2771-2772. Guaranty Bank & Trust Co. of Mamou v.
Community Rice Mill, 502 So. 2d 1067 (La. 1987) held that the Louisiana Deficiency
Judgment Act, La. R.S. 13:4106-4112 (1968 & Supp. 1987), does not apply to suits by
ordinary process. The court held the Act is applicable only to executpry proceedings.
50. La. Code Civ. P. art. 2123.
51. La. Code Civ. P. art. 2087.
52. La. Code Civ. P. art. 2298; La. R.S. 13:4106-4112 (1968 & Supp. 1987).
53. La. Code Civ. P. art. 2642.
54, La. Code Civ. P. arts. 2751-2754.
55. La. Code Civ. P. arts. 2642, 2121-2124.
56. La. Code Civ. P. art. 1093.
57. La. R.S. 13:4106-4122 (1968 & Supp. 1987).
58. See, e.g., Colonial Bank v. Pier Five, 469 So. 2d 1029 (La. App. 4th Cir.), writ
denied, 475 So. 2d 363 (1985).
59. See, e.g., Credithrift of America, Inc. v. Williams, 426 So. 2d 339 (La. App.
2d Cir. 1983).
60. La. Civ. Code art. 3278.
61. La. Civ. Code arts. 3399-3410.
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assumed a prior encumbrance has personal liability to the original cred-
itor. 62 It is also possible to structure the original mortgage so that the
debtor/mortgagor has no personal liability;63 the creditor's only right
then is to seize and sell the property, and no deficiency judgment is
available. Such a mortgage would be in rem to the original debtor and
to any subsequent purchasers.
In addition, there are situations in which the mortgagor is not the
borrower of the loan being secured. It is possible to place a mortgage
on one's property to secure the debt of another. The fact that there is
such a mortgage does not imply that the mortgagor has personal liability
to the creditor. 64 The instrument must be examined to determine the
intent of the parties. 65
Prior to the advent of the Louisiana Code of Civil Procedure,
Louisiana recognized the hypothecary action." If a mortgagor had sold
property to a third person, the creditor first had to obtain a judgment
against the mortgagor before proceeding against the property in the
hands of a third person unless, in the mortgage documents, the mort-
gagor had signed a pact de non alienando. The pact de non typically
consisted of a single phrase to the effect that "The mortgagor shall not
sell, alienate, or encumber this property to the prejudice of the mort-
gagee." This "magical" language allowed the mortgage holder to seize
the property from the third party by naming only the mortgagor in the
law suit. 67 The third party did not need to be named as defendant, for
the law assumed that if the third party bought property encumbered by
a mortgage containing a pact de non, he was put on notice that the
property could be seized. The pact de non is usually considered to be
a procedural vehicle; it normally is held not to contain a contractual
prohibition against sale. 6 Under the usual wording of a pact de non,
it may be difficult to read it as restricting few if any activities of the
mortgagor. As long as the rank of the mortgage is not affected, no
62. La. Civ. Code arts. 1821-1824.
63. An in rem mortgage is one in which the mortgagor has no personal liability
beyond the value of the property. See La. Civ. Code arts. 3291, 3295-3297; cf. Louisiana
Nat'l Bank of Baton Rouge v. O'Brien, 439 So. 2d 552 (La. App. 1st Cir.), writ denied,
443 So. 2d 590 (1983). See also Nathan, The "In Rem" Mortgage, 44 Tul. L. Rev. 497
(1970).
64. La. Civ. Code art. 3295.
65. La. Civ. Code arts. 3296-3298.
66. See La. Code of Practice art. 61-74 (now repealed); Wisdom v. Parker, 31 La.
Ann. 52 (1879); Bogville v. Faille, 1 La. Ann. 204 (1846).
67. See La. Civ. Code art. 3305; also cf. Sample v. Elliott, 155 La. 941, 99 So. 705
(1924).
68. Citizens Bank of Louisiana v. Miller, 44 La. Ann. 199, 10 So. 779 (1892); 45
La. Ann. 493, 12 So. 516 (1893). See also New Orleans Canal and Banking Co. v. Hagan,
1 La. Ann. 62 (1846).
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sale, transfer or encumbrance, as a practical matter, can "prejudice"
the mortgage holder's rights. The mortgage holder will always prime
inferior liens and encumbrances. 69 However, if carefully worded, a pact
de non can be a contractual bar to certain activities of the mortgagor 0
and may even be read to allow the creditor to foreclose on the property
even though mortgage payments are current. 71 When the Code of Civil
Procedure was enacted, the pact de non was enshrined by statute; under
the Code, the creditor need name only the mortgagor as a defendant
in the law suit.72
Although no one other than the mortgagor needs to be named as
a defendant, Bonner v. B. W. Utilities" required that a third-party
owner of the property be given notice of the foreclosure.
In Bonner, an in rem mortgage secured an obligation to construct
a subdivision's water system. Bonner purchased the mortgaged property
"subject" to the in rem mortgage. When the mortgage was not paid,
the mortgage holder proceeded by executory process; the suit named
only the original mortgagors, and no notice was given to Bonner, the
current owner. Bonner claimed that his procedural due process rights
were violated because he was not informed of the foreclosure; his claim
was upheld by the federal court.
The court held that one who buys property subject to a mortgage,
a "third-party possessor" in Louisiana terminology, 74 is constitutionally
69. La. Civ. Code arts. 3329, 3342, 3343, 3358; La. R.S. 9:2722, 9:2744 (1965 and
Supp. 1987).
70. See Harrelson v. Hogan, 451 So. 2d 592 (La. App. 2d Cir. 1984), which involved
a pact de non in a chattel mortgage. The pact de non provided that the mortgagors
would not "sell, alienate, deteriorate, or encumber said mortgaged property to the prejudice
of this mortgage." 451 So. 2d at 595. The court held that the word "deteriorate" did
have a substantive meaning and triggered an acceleration in a chattel mortgage when the
mortgagor allowed the mortgaged inventory supply to be depleted. See also Federal Land
Bank of New Orleans v. Mulhearn, 180 La. 627, 157 So. 370 (1934), involving immovable
property.
71. The supreme court, in Mulhearn, 180 La. 627, 157 So. 370, held that a pact de
non may be used to accelerate a mortgage, even though the note payments were not in
default, when the mortgagor was granting gas leases on the mortgaged property. The
court held that the extraction of gas was a "waste" that deteriorated the value of the
tract for the creditor, and that the pact de non contained a prohibition against deterioration.
It is interesting to note that the acceleration of the mortgage was held triggered by the
pact de non and other clauses (see 157 So. at 373, 374), not by the contractual "due-
on-sale" clause also contained in the mortgage.
72. The executory process statutes are express on this point, although the statutes
on the ordinary process are not as explicit. Compare La. Code Civ. P. art. 2701 with
arts. 3722 and 3741 and with La. Civ. Code art. 3399.
73. 452 F. Supp. 1295 (W.D. La. 1978).
74. La. Civ. Code arts. 3399-3410; La. Code Civ. P. art. 2703.
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entitled to assert his claims prior to a judgment that would permanently
deprive him of his rights in the property. Relying on pre-Mennonite
Supreme Court jurisprudence in the field of procedural due process,"'
Bonner reasoned that a third-party possessor has a number of rights
that can be asserted effectively only if he is notified of foreclosure
proceedings prior to a sale.
Bonner did not state explicitly how the third-party possessor should
be notified. The plaintiff in Bonner had argued that the third-party
possessor had been given notice. The third party possessor denied re-
ceiving notice, and the creditor was held to have not met his burden
of proof. The court indicated that an extra-judicial notice by telephone
or mail may be sufficient. 76 This suggestion appears to satisfy Men-
nonite.77 Mennonite, however, seems to set a high standard of due
diligence for the creditor who must give notice. Mennonite requires
notice if the interested party is "reasonably ascertainable," whereas
Bonner (which involved a facial constitutional challenge to the Louisiana
statutes) seems to require notice only if the person is known. 78
The authors have been unable to locate any reported case that
discusses whether one who buys property assuming the prior mortgage
needs to be named in the law suit or notified of an executory proceeding.
One could argue that Mennonite notice is not required, at least in
executory proceedings, because the "assumed" confession of judgment
effectively waives any due process rights to a hearing prior to an in
rem judgment. 79 Louisiana courts have held, for instance, that one who
assumes an obligation secured by a mortgage is treated as a party to
that obligation. Thus, the buyer who "assumes" the debt is bound by
provisions of an unrecorded note as well as the recorded mortgage.80
It is reasonable to assume the courts will follow the lead of Bonner
and hold that notice should be given to those who purchase with an
75. The Bonner court expressly referred to Fuentes v. Shevin, 407 U.S. 67, 92 S.
Ct. 1983 (1972); see also, Flagg Brothers v. Brooks, 436 U.S. 149, 98 S. Ct. 1729 (1978);
Luger v. Edmonston Oil Co. 457 U.S. 922, 102 S. Ct. 2744 (1982).
76. Bonner, 452 F. Supp. at 1302.
77. See Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 798 n.4, 103 S. Ct.
2706, 2711 n.4 (1983) for a discussion of notice by mail.
78. See Comment, supra note 18, at 329, which notes this apparent difference and
argues that the less onerous Bonner notice is justifiable because the mortgagee can rely
on his recorded mortgage as a kind of supplemental constructive notice. Query whether
this is a justifiable distinction upon which reliance can be placed.
79. See D. H. Overmyer Co. v. Frick Co., 405 U.S. 174, 92 S. Ct. 775 (1972)
(allowing debtor to "voluntarily, intelligently, and knowingly [waive] the rights it otherwise
possessed to prejudgment notice and hearing .. "). Id. at 188, 92 S. Ct. at 783. In a
loan involving a consumer, however, it may be difficult for a creditor to prove a "knowing
waiver" of due process rights merely because an act of sale contains assumption language.
80. See Wood v. LaFleur, 408 So. 2d 37 (La. App. 3d Cir. 1981).
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"assumption" of a mortgage, just as notice is given to those who buy
"subject to" a mortgage. Bonner's premise was that those who bought
"subject to" a mortgage have certain property rights that cannot be
exercised without notice and therefore cannot be denied without due
process. Those who buy with "assumption" of a mortgage have similar
(although less extensive) rights.8' For example, one who assumes a mort-
gage has a statutory right to enjoin a sale under ordinary 2 and executory
process83 on the grounds that the proper procedure has not been followed.
Those rights would be meaningless unless the owner had notice of the
proceedings and of the proposed sale in enough time to obtain an
injunction.
Under Bonner, a failure to notify the current owner may mean that
the foreclosure suit would have no effect against him. Under Mennonite,
one could argue that the current owner is a necessary or indispensable
party to the proceedings.8 4 Before instituting foreclosure proceedings,
cautious practitioners often obtain a title abstract to ascertain if the
mortgagor has sold the property. To ensure that title validly transfers
to purchasers at sheriffs' sales, it may be advisable to notify all current
owners of the property. In executory proceedings, however, it may be
difficult to prove that the extra-judicial notice was given, particularly
since the executory process statutes contemplate a record consisting
primarily of evidence that either is in authentic form85 or is "deemed"
authentic.8 6 While executory proceedings do not require the entire record
to be in authentic form, from a title-examiner's viewpoint, evidence that
is not "self-proving" may raise a question of merchantability of title.8 7
It is doubtful that an extra-judicial mail notice or any kind of extra-
judicial notice (short of an authentic act by the recipient that notice
was received) could be either "authentic" or the type of evidence that
is "deemed authentic" under Louisiana Code of Civil Procedure article
2636, if notice is ever held to be part of the "authentic act" requirements
of Louisiana law. While there is no statutory or jurisprudential indication
81. Compare La. Code Civ. P. art. 2703, and La. Civ. Code arts. 3399-3410 and
La. Code Civ. P. art. 2702.
82. La. Code Civ. P. art. 2298.
83. La. Code Civ. P. arts. 2702, 2751.
84. See La. Code Civ. P. arts. 641-647.
85. La. Code Civ. P. art. 2635.
86. La. Code Civ. P. art. 2636.
87. Merchantability of title is usually defined as a title that is not suggestive of
serious future litigation. See, e.g., Praegner v. Kinnebrew & Ratcliff, 156 La. 132, 100
So. 247 (1924); Newhauser v. Barthe, 110 La. 825, 34 So. 793 (1903). If one cannot be
sure (because the act is not self-proving) that these signatures on the documents are




that such notice must be "authenticated," many attorneys have elected
to give notice either by naming the third-party possessor in the law suit
or by having the notice of seizure (in executory proceedings)"8 or the
citation (in ordinary proceedings) served by the sheriff, thus raising a
presumption that the notice was validly given.8 9
(2) Notice to Other Mortgage and Lien Holders
If the original mortgagor must be named as a defendant, and if
the current owner should be given notice of foreclosure proceedings and
sale, do inferior lien and mortgage holders also have a constitutional
right to notice as well? This question was raised by implication in
Mennonite. If inferior creditors must have notice, the ultimate question
is whether Louisiana's statutes satisfy the constitutional mandate.
An argument can be made that the Mennonite "rule" does not
apply to inferior lienholders in conventional foreclosure sales. At the
time a creditor places the mortgage of record, the creditor can ascertain
whether there are superior liens and encumbrances; one cannot determine
at the time of filing a mortgage whether taxes will be paid in the future
or if a subsequent tax lien will affect the mortgage. Mennonite addressed
a taxing authority's actions that caused erasure of otherwise superior
liens and encumbrances-a situation that cannot arise in conventional
foreclosures. One could contend that Mennonite's holding is limited to
situations where the state "boot-straps" itself into a superior ranking
position. In that instance, absent notice, a mortgagee has no way of
knowing when the security interest may be affected, because pre-loan
precautions in obtaining a title opinion (or title insurance) and checking
the mortgage records will not suffice to protect against subsequent tax
sales. An inferior lien holder, on the other hand, can determine at the
time of the perfection of the inferior lien whether it will be primed by
private party superior liens. Since property rights generally are created
by state law, and state law can dictate which rights are given superior
preference, one can argue that an inferior mortgagee in effect "assumes
the risk" that its mortgage not only may be primed but also may be
extinguished by a foreclosing superior lienholder. Finally, the constitu-
tional provision applicable to states per se may not apply to individuals
88. Under Louisiana's statutory scheme, notice of seizure is served only on the
defendant/mortgagor; La. Code Civ. P. art. 2641. This notice is not waivable. Buckner
v. Carmack, 272 So. 2d 326 (La. 1972), appeal dismissed, 417 U.S. 901, 94 S. Ct. 2594
(1974). A party may request the sheriff serve the notice on the current owner.
89. Louisiana law contains a presumption that the sheriff's return is correct. La.
R.S. 13:3471(5) (1968); Logwood v. Logwood, 185 La. 1, 168 So. 310 (1936); Hood
Motor Co., Inc. v. Lawrence, 334 So. 2d 460 (La. App. 1st Cir.), writ denied, 338 So.
2d 288 (1976).
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who merely invoke the state's assistance in foreclosing.9" Thus, a credible
argument exists that Mennonite should be restricted solely to tax sales
and those other situations where a subsequent lien, by operation of law,
can cause the erasure of an otherwise superior lien. 9'
If one substituted "foreclosure" for "tax sale" in the Mennonite
quotations above, however, one can see why Mennonite has caused such
concern. A conventional mortgage "generally has priority over subse-
quent claims on liens attaching to the property. ' 92 An inferior mort-
gagee's interest is "substantially affected" by a foreclosure sale, because
the mortgage is erased. 93 Depending upon the appraised value of the
property, a foreclosure sale may result in the complete nullification of
the inferior mortgagee's interest. Inferior mortgagees have statutory
standing to stop judicial sales under certain circumstances and have an
obvious interest in the property being sold at the highest possible price. 94
From these premises, one may see why Mennonite may be read to
require notice to inferior mortgagees in foreclosure sales. 95 Mid-State
Homes, Inc. v. Portis,96 expressly found Mennonite's reasoning applicable
to conventional foreclosures.
Mid-State Homes, Inc. ("Mid-State") was the holder of a promissory
note executed on June 11, 1982 by the Bookers in the sum of $36,698.40.
This promissory note was secured by a mortgage on immovable property
which was not recorded in the mortgage records until December 27,
1982. Portis also held a promissory note and mortgage executed by the
Bookers on the same property as that mortgaged to Mid-State. This
promissory note and mortgage was executed on November 24, 1982 and
recorded on November 29, 1982. Thus, Portis held the superior mortgage
on the property because her mortgage was recorded prior to Mid-State's. 97
90. Compare Lugar v. Edmonston Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982)
with Flagg Brothers v. Brooks, 436 U.S. 149, 98 S. Ct. 1729 (1978).
91. While Mennonite involved a purchase money mortgage, which under Indiana law
itself is superior even to pre-existing liens and encumbrances, it appears that the Mennonite
rationale is not limited to purchase money mortgages, but applies to any tax sales that
affect any mortgage interest.
92. Mennonite, 462 U.S. at 779, 103 S. Ct. at 2711.
93. La. Code Civ. P. art. 2376.
94. La. Code Civ. P. art. 1092 authorizes an intervention into foreclosure proceedings
by one who claims on ownership interest in, or a mortgage or privilege on the seized
property.
95. See Comment, supra note 18, at 326: "The inferior creditor, under a strict reading
of Mennonite, because he has a property interest at stake which may be adversely affected,
is not required to take steps to safeguard his interests and is entitled to notice by mail
if his address is reasonably ascertainable."
96. 652 F. Supp. 640 (W.D. La. 1987).
97. See La. Civ. Code art. 3342; La. R.S. 9:2721 (1965).
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Portis filed a petition for executory process seeking to foreclose on
the property encumbered by both her mortgage and the inferior mortgage
of Mid-State. A writ of seizure and sale was issued and the sheriff
advertised the sale of the property. This constructive notice through
advertisement was the only notice provided to Mid-State. Mid-State had
not requested notice of seizure pursuant to La. R.S. 13:3886. Portis
was the highest bidder at the sheriff's sale; however, Portis' bid was
insufficient to cover the inferior mortgage, and the clerk of court can-
celled Mid-State's mortgage as provided by Louisiana Law.
Mid-State sued Portis, the first mortgagee; the Sheriff of Caddo
Parish; and the clerk of court as ex officio recorder of Mortgages. Mid-
State contened that the Louisiana system of executory process is un-
constitutional because inferior creditors, who face the potential of losing
their security interests after sale of the property, are not given notice
of the proceedings. The defendants countered that La. R.S. 13:3886
provides sufficient due process safeguards and that Mid-State had no
grounds for a due process objection because its address was not "rea-
sonably ascertainable."
The court held:
As a second mortgagee, Mid-State has a significant, consti-
tutionally protected property interest in the Bookers' property..
. . This property interest was impaired through direct state action
when the mortgaged property was seized and sold and the sheriff
directed that plaintiff's mortgage be erased .... Accordingly,
Mid-State was entitled to notice and an opportunity to be heard
before the deprivation of its interest. See Mullane and Men-
nonite, supra.
Standing alone, the constructive notice provided by the pub-
lication of the proposed sale of property under the Louisiana
Code of Civil Procedure does not meet the minimal requirements
of the Due Process Clause. Such notice is not "reasonably
calculated" to apprise those with security interests in the property
of the pending judicial sale and the potential loss of their
mortgage, lien, or privilege. See Mullane, 70 S.Ct. at 657. As
the Mennonite court noted "[n]otice by mail or other means as
certain to ensure actual notice is a minimum constitutional pre-
condition to a proceeding which will adversely affect the liberty
or property interest of any party. . . ." 103 S.Ct. at 2712.9
The Mid-State court implicitly determined that there is sufficient
''state action" to trigger fourteenth amendment protections to inferior
98. Mid-State, 652 F. Supp. at 645.
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lienholders when a superior lienholder forecloses on property securing
both their claims.
Thus, Mid-State stands for the propositions that Mennonite applies
to foreclosures on conventional mortgages and that inferior lienholders
have standing to raise the Mennonite issue. Mid-State is further inter-
esting in one major respect: the sale in Mid-State occurred in 1982, and
Mennonite was not decided until 1983. Therefore, Mid-State implicitly
holds that Mennonite is susceptible of retroactive application. While
Mid-State did not state how far back retroactivity may be applied, 99 the
issue is of serious concern for those examining title.
Mid-State appears to be the only case to this date holding squarely
that the Mennonite holding applies to inferior creditors in conventional
foreclosure proceedings.? ° For reasons discussed in section IV, infra,
Mid-State's "alternative" holding provides a defense to the foreclosing
creditor in Louisiana. It is instructive, however, to see how cases in
other jurisdictions have handled other claims.
There are several cases analogous to Mid-State from other jurisdic-
tions. In Re Upset Sale, Tax Claim of Berks County v. Nolf,'0° held
that judgment creditors who have judgment liens are entitled to Men-
nonite notice of pending tax sales."°2 The tax sale was voided because
the judgment creditor did not have an opportunity to bid at the sale
or later redeem the property, and the tax sale drastically reduced the
value of the creditor's judgment. Gerdin v. Princeton State Bank'03 also
involved tax sales and notice requirements. Gerdin owned property en-
cumbered by a mortgage in favor of the bank. There were two liens
against the property for unpaid federal and state taxes. These junior
liens were recorded in 1980 and 1982 and appeared on the abstract of
title. Gerdin defaulted in 1983, and the bank instituted foreclosure
proceedings. The debt was $52,000.00 and the property was worth
$70,000.00. The bank's attorneys did not serve written notice required
99. The reason why the court did not have to face squarely the issue of what pre-
Mennonite sales are affected stems from its holding that the inferior lienholder could not
complain because he failed to file a form under La. R.S. 13:3886 to obtain notice of
sale. For a discussion of the notice issue, see infra text accompanying notes 153-92, and
271 and following.
100. Since the text of this article was written, Banker's Life Co. v. Regotti, No. 87-
CA 284 (La. App. 5th Cir. Dec. 8, 1987) has reached the same conclusion, relying
expressly on Mid-State. For a more detailed discussion of potential solutions for this
problem, see infra text following note 242.
101. 505 Pa. 327, 479 A.2d 940 (1984).
102. "[Diue process requires protection of liens because they are property interests.
It doe not distinguish between general and specific liens." 505 Pa. at 330, 479 A.2d at
944.
103. 384 N.W.2d 868 (Minn. 1986).
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by federal and state statutes that would allow discharge of the junior
tax liens following the redemption period. Gerdin bought the property
at the sheriff's sale. After finding out about the inferior tax liens,
Gerdin filed suit against the bank and the attorneys. He sought rescission
of the sale and restitution of the purchase price. The court allowed
Gerdin to rescind the sale because it was flawed; the state and federal
governments were not given notice of the inferior tax liens. The court,
while stating that junior lienors as a general rule'04 are not entitled to
individual notice of foreclosure, referenced Mennonite'05 as having an
impact on the "general" rule.1°6
A Louisiana case that appears to differ from the rationale of Nolf
and Gerdin is Commercial Credit Equipment Corporation v. Woodson, °0 7
but it involved a unique factual situation. The plaintiff foreclosed on
a chattel mortgage on an airplane. The judgment was obtained by
default. After the airplane was sold at sheriff's sale, and before dis-
tribution of the proceeds, the sheriff requested that the court rank all
interested creditors. Another creditor of the defendant intervened, ar-
guing that because the plaintiff failed to properly notify the defendant
of the default judgment, the judicial sale was null and plaintiff "lost"
its prior privilege pursuant to the mortgage because of this defect. The
court held that intervenor may not plead a "personal special defense"
of the mortgage debtor because the intervenor must enter proceedings
as he finds them. 08 The intervening creditor was precluded from using
to his advantage the procedural defect of inadequate notice to the
mortgage debtor.
It can be argued that the intervening creditor should have been
afforded some relief, or at least his claim should not have been summarily
dismissed. Louisiana Code of Civil Procedure article 1913 requires that
a notice of judgment be served on the defendant against whom a default
judgment was taken, if the defendant did not initially receive personal
service of process and citation. This notice of judgment is mandatory.
104. The court did not state the source or basis for this "general" rule.
105. Gerdin, 384 N.W.2d at 871 n.4.
106. The court noted that only governmental entities, by statute, had to have notice.
The court also recognized that a search of the public records, while disclosing the junior
liens, would not have indicated whether the junior lien-holders were given proper notice.
Since the purchaser did not receive clear title, the sale was rescinded. The court suggested,
however, that the bank could move for sale again. See also Wenatchee Reclamation
Dist. v. Mustell, 102 Wash. 2d 8, 684 P.2d 1275 (1985), holding that the successor in
interest to the owner of the property who did not receive notice of the time and place
at which the property would be sold could contest the proceeding. If the right of redemption
had ended, the successor also would have standing to raise the due process claim.
107. 471 So. 2d 321 (La. App. 3d Cir. 1985).
108. See La. Code Civ. P. art. 1094.
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If the requisite notice is not given, the delays for applying for a new
tria' 09 and suspensive appeal do not run 10 and the judgment does not
become executory."' Until the judgment was executory, any sale of the
property secured by the mortgage would be premature. Arguably, the
court could have declared the sale null. An inferior creditor can intervene
without being precluded from contesting the validity of the claim of
the seizing creditor." 2 Since summary proceedings are permissible to
dissolve premature seizures, it follows that relief should be available to
"unwind" premature sales." 3 Although the ultimate result may have
been the same as that reached by the third circuit, and although one
might contend that the appeal should have been dismissed for lack of
jurisdiction,"4 given the procedural context," 5 one may surmise that the
court did not feel the equities favored an inferior lienholder who allowed
the sale to proceed and then sought to "boot-strap" itself into a superior
position because of what may have been a clerical error.
Woodson's ruling that an intervenor has no "standing" to complain
about another's alleged deprivation of due process rights, however, is
not an isolated view. In Calhoun v. Jennings,"6 a property owner was
delinquent on his note to First National Bank. The note was secured
by a mortgage on the property. First National Bank foreclosed on the
property and sold it to Rushville National Bank at the sheriff's sale.
Unbeknownst to the banks, however, the property owner also had not
paid his property taxes for the years 1978-1979. Under the Indiana
statutes in effect at the time,"l7 only the property owner received notice
of delinquency. On August 10, 1981, two events occurred: Calhoun
purchased the property at the tax sale, and the sheriff issued Rushville
National Bank a deed to the same property. In the subsequent litigation
which ensued, Rushville National Bank urged that Mennonite required
notice to be given to First National Bank and, as its successor in interest,
Rushville National Bank had standing to assert that the notice deficiency
rendered the tax sale null. The Indiana Supreme Court disagreed:
109. See La. Code Civ. P. art. 1974; Nassau Realty Co. v. Brown, 332 So. 2d 206
(La. 1976); Ouachita Equip. Rental, Inc. v. Dyer, 386 So. 2d 193 (La. App. 3d Cir.
1980); Security Ins. Co. of Hartford v. Holliday, 363 So. 2d 246 (La. App. 4th Cir.
1978), writ denied, 370 So. 2d 577 (1979).
110. La. Code Civ. P. art. 2123.
111. La. Code Civ. P. art. 2252.
112. La. Code Civ. P. art. 1093.
113. La. Code Civ. P. art. 2592; Ponder v. Relan Produce Farms, 439 So. 2d 489
(La. App. 1st Cir. 1983).
114. La. Code Civ. P. arts. 2083, 2088.
115. La. Code Civ. P. art. 2087.
116. 512 N.E.2d 178 (Ind. 1987).
117. These are the same statutes considered by the Mennonite court.
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It was incumbent upon Rushville National Bank to show injury
by operation of the statute in order to litigate the constitution-
ality of the statute. To conclude that Rushville National's po-
tential loss of its interest in the property could not have occurred
but for the failure to give notice to First National of the pending
tax sale involves unwarranted speculation." 8
Both Woodson and Calhoun involved unusual factual situations. It
is submitted that, until further jurisprudence to the contrary develops,
a creditor foreclosing under Louisiana law may wish to make a rea-
sonable effort to notice inferior lienholders and judgment creditors of
the pendency of the sale and, for title purposes, consider requesting the
sheriff to serve notice of seizure" 9 or writ of seizure and sale 20 upon
them.
(3) Notice to Former Owners Personally Liable for a Deficiency
A creditor is not required to release the personal liability of the
original mortgagor when the property is sold. Should the creditor later
foreclose on the property, whether the original mortgagor receives notice
may depend upon the type of judicial action the creditor chose. It is
possible. (although highly unlikely in Louisiana) that the original mort-
gagor would not be a party to a suit by ordinary process on a note
secured by a mortgage. As a solidary obligor, it is conceivable that the
original mortgagor might not be named in an ordinary process suit on
the note. 121 In an executory proceeding, however, the original mortgagor
is the named defendant 2 2 (although Bonner requires that the current
owner receive notice).
Other states, however, do not require that the original mortgagor
be a party to the foreclosure; thus, courts in these states have faced
the issue of whether the former property owner must receive some type
of notice of the foreclosure. Some recent cases have used the Mennonite
opinion as a basis for holding that the original mortgagor must be given
notice of the foreclosure proceeding, particularly if a deficiency judgment
is sought. Even in those cases where the original mortgagor's due process
claim is not upheld, Mennonite's rationale has been applied to indicate
118. Calhoun, 512 N.E. 2d at 182.
119. In ordinary proceedings.
120. In executory proceedings.
121. See La. Civ. Code arts. 1794-1806, regarding the substantive law of solidary
obligations, and La. Code Civ. P. art. 643, which'allows a creditor to proceed (at his
option) against one, any or all solidary obligors. For purposes of this article, the discussion
assumes that the original mortgagor himself does not hold a vendor's privilege against
the property on account of his sale to the current owner.
122. La. Code Civ. P. art. 2701.
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that, but for the original mortgagor's own delay in raising the claim,
lack of notice of the foreclosure sale would have defeated a subsequent
deficiency judgment.
Federal Deposit Insurance Corp. v. Morrison, 1 2 was a case in which
a district court required notice to be given to a co-maker of a note,
but the holding was reversed on appeal. Morrison and Ray had executed
a promissory note payable to the bank. The note was secured by a
mortgage on property located in Alabama. On the same day as the
execution of the note and mortgage, Morrison conveyed his entire interest
to the property to Ray, but remained personally liable on the note and
mortgage. After the bank was placed in receivership and the FDIC
assumed its position, the FDIC foreclosed on the note. The FDIC turned
to Morrison to recover the deficiency. Morrison argued that foreclosing
on the property without affording him notice and a hearing violated
his fifth amendment due process rights.124 The district court found as
a fact that the FDIC did not use "due diligence" in attempting to give
actual or mailed notice to Morrison. The district court stated:
A mortgagor warrants to the mortgagee that he is the owner
of the property, whereas a mortgagee as in Mennonite is a mere
lienor. Since the bank herein prepared the mortgage instrument
and Morrison signed as a mortgagor, the FDIC is certainly
estopped to deny that Morrison had "no legally protected prop-
erty interest. . . ." This foreclosure sale, if valid, not only [would]
result in wiping out Morrison's interest but would materially
affect the amount of any claim for deficiency. The fact that
the amount of Morrison's indebtedness would be directly affected
by the foreclosure leads, in light of Mennonite, inexorably to
the conclusion that he was entitled to the same kind of notice
of the upcoming foreclosure sale that he was entitled to receive
when the instant suit for a deficiency was filed.125
The Eleventh Circuit reversed the district court, premising its opinion
on the proposition that property rights were protected by federal law
but created by state law. Under Alabama common law, execution of a
123. 568 F. Supp. 1240 (N.D. Ala. 1983), rev'd, 747 F.2d 610 (lth Cir. 1984).
124. The court initially held that constructive notice of a mortgage foreclosure sale,
provided for both in the mortgage instrument itself and by state law, violated due process,
citing Northrip v. Federal Nat'l Mortgage Ass'n, 372 F. Supp. 594 (E.D. Mich. 1974),
rev'd, 527 F.2d 23 (6th Cir. 1974), which had recognized that a state statute, which
encouraged foreclosure initiated by advertisement instead of by actual notice, constituted
state action. Upon reconsideration, however, the court held that, even though the FDIC
was a federal agency whose actions towards Morrison were governed by the due process
clause of the Fifth Amendment, state action was also present.
125. Morrison, 568 F. Supp. at 1244.
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mortgage passes legal title to the mortgagee, leaving the mortgagor only
his equity of redemption. Payment of the debt revests title in the holder
of the equity of redemption, which Alabama treats as a property interest
transferable by deed. Upon foreclosure, this property right terminates;
however, Alabama provides a statutory right of redemption, which lasts
only one year beginning on the date of foreclosure. The statutory right
of redemption is a less valuable right than the equity of redemption,
as Morrison 'would have had to satisfy the mortgage and also pay for
improvements, taxes and such. The Eleventh Circuit agreed with Mor-
rison's assertion that Alabama's equity and statutory right of redemption
constituted "property" protected by the fifth amendment. 12 6 The con-
stitutional guarantee extends to rights less than full legal title, and the
redemption powers entitled Morrison to redeem the property upon com-
pliance with the financial requirements.
The Eleventh Circuit determined, however, that Morrison was not
prejudiced by the mere fact that the foreclosing mortgagee "acted in
observance of his congressionally mandated purpose. ' 127 The equity of
redemption existed only until the moment of foreclosure, and foreclosing
merely triggered Morrison's statutory right of redemption, which expired
one year after foreclosure. Therefore, Morrison suffered no deprivation.
"We note in passing that Morrison received actual notice from the FDIC
through his attorney, yet during the ten months remaining to exercise
his statutory right of redemption, he did nothing toward accomplishing
that end. Morrison not only made his bed, he slept in it."'' 2
One could argue that, while the Eleventh Circuit's reasoning that
Morrison was "sleeping" on his rights and failing to exercise his re-
demption powers arguably is correct, it also is unresponsive to Morrison's
complaint. Morrison apparently never wanted to redeem the property;
rather, his grievance was that the property was foreclosed upon without
126. Federal Deposit Ins. Corp. v. Morrison, 747 F.2d 610, 614 n.8 (l1th Cir. 1984):
For instance, the Court recently relied on Radford in strongly suggesting that
a non-possessory, non-purchase-money lien on goods was property protected by
the Fifth amendment. United States v. Security Indus. Bank, 459 U.S. 70, 75-
78, 103 S.Ct. 407, 411-412, 74 L.Ed.2d 235, 241-42 (1982) (deciding the case
on another ground).
In Security Industrial Bank the Court also approved Armstrong v. United
States, 364 U.S. 40, 80 S.Ct. 1563, 4 L.Ed.2d 1554 (1961). In Armstrong the
Court found that materialmen's liens arising under Maine's commercial code
were 'property' even though the lienors had failed to take steps to attach their
liens, and even though the United States held a paramount lien that in practical
effect probably rendered the materialmen's liens worthless. 364 U.S. at 44-45,
80 S.Ct. at 1566-67, 4 L.Ed.2d at 1558-59 (citing Radford).
127. Morrison, 774 F.2d at 616.
128. Id. at 616.
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his having received proper notice. Presumably, Morrison's contention
was that he either would have paid off the debt to avoid foreclosure
or would have been in a position to make sure the property sold at a
higher price. Without notice, he could do neither, and his only option
(which he was held to have waived) was to redeem the property.
A different result was obtained in U.S. v. Whitney.1 29 A veteran
obtained a Veteran's Administration (VA) guaranteed loan which con-
tained a promise in favor of the bank to pay even after the property
was sold to another party. The veteran sold the property, and the
subsequent owner defaulted. The bank holding the mortgage filed a
foreclosure action in which the veteran was not named and of which
he had no notice. After paying on its guaranty, the VA sued the veteran
for the deficiency which the VA had paid to the bank. Whitney's defense
was that the bank and the government failed to notify him of the default
on the mortgage or the subsequent foreclosure. Under New York law,
an individual personally liable on a debt secured by a mortgage must
be given personal notice of the foreclosure. Foreclosure extinguishes the
equity of redemption, which is an important and exclusive right held
by the mortgagor. Following dicta in Mortgage Associates, Inc. v. Cle-
land,130 the court held:
In the absence of meaningful notice, [the veteran] is denied the
opportunity to exercise his equity of redemption or to bid in
on the proceeding disposing of the property. Since he clearly
has a legally protected property interest in the outcome of the
foreclosure, the mortgagor is constitutionally entitled to notice
reasonably calculated to apprise him of his pendency.,3
The court distinguished the Morrison case:132
129. 602 F. Supp. 722 (W.D.N.Y. 1985).
130. 651 F.2d 476 (7th Cir. 1981). "Failure to give [the veteran and his wife] notice
raise a serious due process questions in any attempt to saddle [them] with an increased
deficiency." Id. at 479.
131. Whitney, 602 F. Supp. at 732.
132. Although the government did not contest the presence of "state action," the
court commented on the issue because one court stated that "foreclosure by a private
lender of a mortgage in a federal mortgage guaranty program does not involve federal
action sufficient to invoke the due process of the Fifth Amendment." Rank v. Nimmo,
677 F.2d 692, 702 (9th Cir.), cert. denied, 459 U.S. 907, 103 S. Ct. 210 (1982).
In Rank, the Court of Appeals held that the acts and omissions of a private
lender do not constitute state action merely because the bank is heavily regulated
under law .... There was no other conceivable element of state action in Rank,
since the property has been sold at a non-judicial foreclosure sale pursuant to
California law. [The Ninth Circuit previously had held a non-judicial foreclosure
sale did not constitute state action for due process purposes] .... In the present
case, on the other hand, the mortgage held by Community Savings Bank was
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In New York, unlike Alabama, a person liable for the payment
of a debt secured by a mortgage may not be held liable for the
deficiency remaining after foreclosure unless he is made a de-
fendant in the foreclosure action, and has appeared or has been
personally served with summons.... Also, it must be noted
out that the reasoning adopted by the Court of Appeals in
Morrison is inconsistent with the result reached by the Supreme
Court in Mennonite. Like the mortgagor in Morrison, the mort-
gagee in Mennonite held a substantial property right which was
created by state law and subsequently nullified by a judicial sale
conducted in accordance with state law. Nevertheless, the Su-
preme Court held that the termination of the mortgagee's lien
without actual notice was a violation of due process clause, even
though the tax sale procedures struck down by the court were
authorized by the same state laws which had created the lien.'33
The court held that the VA could not hold the veteran liable for the
deficiency arising out of the foreclosure, whether under a theory of
subrogation or under the guaranty agreement.
U.S. v. Murdock'34 differed in only one respect from Whitney:
Murdock (the original owner) was named a defendant in the underlying
foreclosure action. F.N.M.A. (the lender) obtained service by publishing
notice in a local newspaper because it could not determine Murdock's
whereabouts. Publication was an acceptable form of service of process
under the Indiana statutes governing mortgage foreclosures. The VA's
right to deficiency was before the court on a motion for summary
judgment. The motion for summary judgment was denied on the grounds
that the government's "knowledge" and the actions that it took to
actually serve Murdock were issues of fact. In any event, the court
stated that a veteran who receives no meaningful notice of the underlying
foreclosure proceeding is denied the opportunity to exercise his equity
foreclosed through judicial proceedings in the courts of New York State. That
factor, which was not present in Rank, presents an element of state action,
sufficient to trigger the protections of the due process clause of the Fourteenth
Amendment. [Citing Shelley v. Kraemer, 334 U.S. 1, 16, 68 S.Ct. 836, 843
(1948).] . . . Of course, to the extent that the Veteran's Administration partic-
ipated in the denial of the defendant's right for due process law and adequate
notice, through the omissions of its regulations and its failure to notify him
personally of the foreclosure sale where it brought the property, there is no
question that the acts and omissions of this federal agency constitute "state
action" sufficient to implicate the protections of the due process clause of the
Fifth Amendment.
Whitney, 602 F. Supp. at 733 n.11.
133. Whitney, 602 F. Supp. at 732 n.10.
134. 627 F. Supp. 272 (N.D. Ind. 1985).
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of redemption, which the court recognized as a 'legally protected
property interest.'" 35
As these cases show, courts outside of Louisiana have resorted to
Mennonite-type analyses to determine the importance of giving notices
of foreclosure to former owners of property. Louisiana has recently applied
this same type of reasoning to spouses who own an interest in immovables
under Louisiana's community property regime.
(4) Notice to Spouses
Under the Louisiana community of acquets and gains, all property
procured, 3 6 as well as obligations incurred, during the existence of the
community are presumed to be of the community. 3 7 The spouses share
a one-half undivided interest in all property (with certain exceptions). 3 '
All community obligations incurred can be satisfied from community
property and from the separate property of the spouse incurring the
obligation.3 9 Until fairly recently, the husband was the "head and
master" of the community and could alienate and encumber community
immovables without his wife's consent or signature. 40 The Code of Civil
Procedure then provided that only the husband need be named a party
defendant. 4' Under the matrimonial regime revisions, the concurrence
of both spouses is necessary to alienate or encumber community im-
movables. 142 The Louisiana Code of Civil Procedure still provides, how-
ever, that only one spouse need be named a defendant in a foreclosure
proceeding. 143
In Magee v. Amiss,'" the Louisiana Supreme Court held that this
statutory scheme, allowing notice of foreclosure to be given to the
husband only, violated a wife's procedural due process rights. In 1970,
during the existence of the community between Dr. and Mrs. Magee,
property was purchased with just the husband's signature. The act of
sale indicated that the signator, Dr. Magee, was married. In 1971, the
135. Id. at 278 (quoting Whitney, 602 F. Supp. at 732).
136. La. Civ. Code arts. 2338, 2340.
137. La. Civ. Code arts. 2357, 2360, 2361.
138. La. Civ. Code art. 2336.
139. La. Civ. Code art. 2361.
140. See former La. Civ. Code art. 2404 (1870), declared unconstitutional in Kirchberg
v. Feenstra, 609 F.2d 727 (5th Cir. 1979), aff'd, 450 U.S. 455, 101 S. Ct. 1195 (1981)
(affirmed March 23, 1981), a holding which expressly was not to be applied retroactively.
609 F.2d at 735. See, e.g., Crook v. White, 393 So. 2d 782 (La. App. 2d Cir. 1981);
Ailstock v. Hamiter, 420 So. 2d 500 (La. App. 2d Cir. 1982).
141. Former La. Code Civ. P. art. 735 (1870).
142. La. Civ. Code art. 2347 (effective Jan. 1, 1980).
143. La. Code Civ. P. art. 735.
144. 502 So. 2d 568 (La. 1987).
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Magees were judicial separated. The judgment of separation, however,
was not recorded in the mortgage records of East Baton Rouge Parish
until April 30, 1980-after the sheriff's sale complained of was con-
summated. No notice of lis pendens, judgement of divorce, or community
property settlement was ever recorded. Shortly after the judicial sepa-
ration, Mrs. Magee moved to Virginia. Dr. Magee continued to reside
on the property and in February of 1978, Reynolds Roofing Co., Inc.
("Reynolds") installed a new roof on the residence "at the request of
the owner." Reynolds filed a Private Works Act lien 45 in the amount
of $1,856 against the property. Reynolds obtained judgment against Dr.
Magee in September 1979. The property was seized and sold at a sheriff's
sale in 1980; this was after the January 1, 1980 effective date of Acts
1979 No. 709, § 1. Thus, Civil Code article 2347, requiring the con-
currence of both spouses for the alienation of property, was in effect
when Dr. Magee allowed the sale to occur. 46 Reynolds' judgment was
satisfied, the excess proceeds were remitted to Dr. Magee, and title to
the property was transferred to the Stockmans. The Stockmans sold the
property to the Igleharts, who mortgaged the property to a bank.
Mrs. Magee, seeking to regain her interest in the home, filed suit,
naming as defendants the sheriff, the Igleharts, the bank, and Dr. Magee.
She sought to annul both the sheriff's sale to the Stockmans and the
subsequent sale to the Igleharts insofar as it affected her one-half interest
in the property; alternatively, she sought judgment against Dr. Magee
for one-half of the proceeds of the sheriff's sale. 47
145. La. R.S. 9:4801-4855 (1983 & Supp. 1987).
146. The court stated:
The record does not reveal why Dr. Magee would allow a valuable piece of
community property to be sold in satisfaction of a small separate debt; the
facts suggest that he was attempting to liquidate his and his former wife's
interests in the property without her sharing in the proceeds.
Magee, 502 So. 2d at 572.
147. The Igleharts third-partied the sheriff, Stockmans, and Reynolds. In answer, the
Stockmans alleged that a counter-letter abrogated any vendor's liability to the Igleharts
and pleaded discussion against the Igleharts' title examiner and insurer; the Stockmans
also third-partied Dr. Magee and Reynolds. The trial court rejected Doris Magee's due
process, claims against the sheriff. (This judgment apparently was not appealed and became
final). The trial court also granted summary judgment against her as to the Igleharts and
the bank and the third-party defendants, Reynolds and the Stockmans. The first circuit
affirmed and remanded for further proceedings Doris Magee's claim against Dr. Magee.
The supreme court reversed. The supreme court held that the sheriff acted properly in
remitting the excess proceeds of the judicial sale to Dr. Magee. See La. Code Civ. P.
art. 2373. The supreme court affirmed the Reynolds' motion for summary judgment;
reversed the motion for summary judgment in favor of the bank and Stockmans; and
remanded for trial the demands against the Igleharts, the bank and Dr. Magee, as well
as the third-party demands involving the Stockmans, Igleharts, Dr. Magee and the Igleharts'
title insurer and examiner.
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The Louisiana Supreme Court reversed the lower courts' rulings and
granted Mrs. Magee relief. It noted that former Civil Code article 2404
(1870), which provided that the husband was "head and master" of
the community, was held unconstitutional in Kirchberg v. Feenstra.141
Although Kirchberg did not have retroactive applicability,149 at all times
the Magee community property regime continued to exist as to third
persons. The Reynolds debt, however, was a separate obligation incurred
after the termination of the community.' The supreme court found
that, because the judgment of separation was not recorded, Reynolds
had properly filed suit against Dr. Magee only, according to the Louis-
iana statutes in effect at that time suit was filed. The provisions of
Civil Code article 2347, however, requiring the concurrence of both
spouses for the alienation of community property, was in effect at the
time of the sale. The supreme court stated:
Since the judicial sale, an alienation, took place after 2347 was
effective, she was entitled at a minimum to notice; the failure
to notify voided the sale as to her interest.
On April 21, 1980, when lot forty three was sold at sheriff's
sale, the interest of Doris Magee in the property seized and sold
at auction was apparent on the face of the records, appearing
in the recording deed to which attention was directed by the
certificate of mortgages. Alienation of the property without her
consent required some notice to her apart from mere publication
and advertisement of the sale. LSA-C.C. Art. 2347. Her due
process rights were violated by the lack of notice. A co-owner
like Doris Magee would be entitled to at least the minimum
protection recognized in Mennonite. The purchaser here could
not acquire good title to her interest in the property. [Court's
Footnote 17]: Although the judgment in favor of the sheriff is
now final, the Stockmans also had notice of her ownership.'
The Louisiana Supreme Court held that the Stockmans and Igleharts
had notice of facts sufficient to incite inquiry as to their vendor's (Dr.
Magee's) title; furthermore, by the time the Igleharts bought from the
Stockmans, the judgment of separation had been recorded in the public
148. 609 F.2d 727 (5th Cir. 1979), aff'd, 450 U.S. 455, 101 S. Ct. 1195 (1981).
149. Accord: See Crook v. White, 393 So. 2d 782 (La. App. 2d Cir. 1981); Ailstock
v. Hamilton, 420 So. 2d 500 (La. App. 2d Cir. 1982).
150. See La. Civ. Code art. 150 (1870).
151. Magee, 502 So. 2d at 571-72.
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records. Neither were in "good faith" and thus acquired only Dr.
Magee's one-half interest in the property.1 2
The Magee decision is significant for several reasons:
(a) The Louisiana Supreme Court applied Mennonite to private
foreclosure proceedings, implicitly finding that private foreclo-
sure proceedings involve state action and implicate due process
guarantees. Mennonite is not "limited to its facts" but is of
broad application.
(b) An interest in property that appears on the public record
gives one standing to raise due process questions.
(c) Whether a party need be named a party defendant according
to a state statutory scheme does not control whether that person
should be given Mennonite notice.
(d) The Mid-State holding-that La. R.S. 13:3886 salvages Louis-
iana's private foreclosure scheme because an interest holder has
an affirmative duty to file a request for notice with the clerk
of court to protect his interest-may be limited to its precise
facts involving an inferior creditor. The Mid-State opinion was
rendered several months prior to Magee, and it is significant
that the supreme court did not refer to the case or its rationale.
It could be argued that the Louisiana Supreme Court has fol-
lowed the majority Mennonite notice to an interest holder, re-
gardless of that person's failure to take de minimus precautions
to protect his interest. On the other hand, it could be argued
that Mid-State is so obviously distinguishable that there was no
need to cite it. The rationale would be that La. R.S. 13:3886
does not speak of co-owners but only of creditors. There should
be no need for a co-owner to take any further action at all to
be entitled to notice once ownership rights are of public record.
This reasoning would be similar to that adopted in the Whitney
and Murdock cases.153
(e) The courts will strive to tailor a remedy to place the aggrieved
interest holder in an "ante quo" position.
152. The court here relied on La. Civ. Code art. 2620; Otis v. Texas Co., 153 La.
384, 96 So. 1 (1923); Breaux-Renoudet Cypress-Lumber Co. v. Shadel, 52 La. Ann. 2094,
28 So. 292 (1900); and Succession of Rogge, 49 La. Ann. 37, 21 So. 170 (1897). In his
concurring opinion, Justice Dennis stated that the failure to give notice to Mrs. Magee
invalidated the sale of her interest, regardless of the good or bad faith of the purchasers.
153. See supra text accompanying notes 129-35.
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(f) Finally, Mid-State and Magee, read together, make it clear
that courts are applying the Mennonite test retroactively. In
Magee, the 1980 sheriff's sale took place three years before
Mennonite was decided. 54
(5) Notice to Those with No Ownership Interest in Mortgaged
Property
As can be seen from the previous discussion, courts both in and
out of Louisiana are requiring Mennonite-type notices to be given to
any person who owns, or has owned, an interest in property subject to
foreclosure. A more difficult question, however, is whether one who
has never owned an interest in the property is entitled to notice of its
sale merely because that person may be liable on the debt the mortgage
secures.
A creditor may require not only that the primary obligor grant a
mortgage on his property, but also that another person subject himself
to personal liability on the debt, either as a simple surety, solidary
surety,"' solidary obligor,'16 endorser'5 7 or accommodation party.'58 If
the creditor forecloses and the proceeds of the sheriff's sale do not
satisfy the debt, the creditor may seek to hold this person liable for
the deficiency. Therefore, a person who potentially could be held liable
for a deficiency may have an interest in receiving notice of the foreclosing
proceeding, for reasons that include bidding on the property, making
certain the appraisal is fair and accurate, encouraging others to bid
vigorously at the sale, and seeing that the property is sold at the highest
possible price.
Louisiana courts have held that sureties, endorsers, accommodation
parties and other solidary obligors need not be named as parties to or
given notice of foreclosure proceedings as a prerequisite to the creditor
seeking a deficiency. 5 9 The rationale has been that these people were
154. For a more complete discussion of the retroactivity issue, see infra section V.
155. See the pre-1987 amendments to La. Civ. Code arts. 3035 and 3045. For a
discussion of "solidary suretyship," see Louisiana Bank & Trust Co. v. Boutte, 309 So.
2d 274 (La. 1975) and Aiavolasiti v. Versailles Garden Land Dev. Co., 371 So. 2d 755
(La. 1979). Also, Expose des Motifs, 1987 La. Acts. No. 401, § 1 (effective Jan. 1,
1988), amending the Civil Code articles on suretyship.
156. La. Civ. Code arts. 1794-1806.
157. La. R.S. 10:3-414 (1983).
158. La. R.S. 10:3-415 (1983).
159. See Ford Motor Credit Co. v. Soileau, 323 So. 2d 221 (La. App. 3d Cir. 1975)
(accommodation co-maker); Colonial Bank v. Pier Five, Inc., 469 So. 2d 1029 (La. App.
4th Cir.), writ denied, 475 So. 2d 363 (1985) (endorsers); Whitney Nat'l Bank of New
Orleans v. Derbes, 436 So. 2d 1185 (La. App. 4th Cir.), writ denied, 441 So. 2d 1220
(1983), cert. denied, 466 U.S. 938, 104 S. Ct. 1912 (1984) (endorsers), all interpreting
Louisiana's Deficiency Judgment Act, La. R.S. 13:4106-4112 (1968 & Supp. 1987).
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solidarily liable to the creditor' 6° and had no ownership interest in the
mortgaged property.16' None of these cases explicitly involved a Men-
nonite challenge. It does not necessarily follow that because a former
owner who is still liable on the debt must be given notice, 162 a guarantor
who never owned the property must receive notice. Thus, the cases from
other jurisdictions about notice to former owners are not persuasive
authority. For example, those cases discussed the connection between
notice and exercising common law or statutory rights of redemption.
As a civilian jurisdiction, Louisiana law does not recognize common
law doctrines of redemption. It would be erroneous to analogize common
law redemption rights to the subrogation rights of solidary obligors 63
and sureties.' 64 Sureties, 65 as well as solidary obligors,"66 may raise
defenses personal to themselves and those "inherent" to the debt. There-
fore, a tenuous argument could be made that, a surety or solidary
obligor has a form of "legally protected property interest" (i.e., his
interest via subrogation rights in the property foreclosed upon) that
would require notice under Mennonite. 67 Such an argument would be
flawed.
First, a right of subrogation is not a real right,' 6s and all the cases
that rely on Mennonite involve directly those who have had real rights
160. La. Code Civ. P. art. 643.
161. Other courts have reached similar views. See Congregation Yeteu Lev D'satmar,
Inc. v. County of Sullivan, 59 N.Y.2d 418, 452 N.E.2d 1207, 465 N.Y.S.2d 879 (N.Y.
1983), holding that a possessor of property need not be given notice of tax sale.
162. See supra text accompanying notes 129-35. U.S. v. Whitney, 602 F. Supp. 722
(W.D.N.Y. 1985); U.S. v. Murdock, 627 F. Supp. 272 (N.D. Ind. 1985).
163. La. Civ. Code arts. 1825-1830.
164. La. Civ. Code arts. 1825-1830, 3053, 3061 (pre-1987 amendments); arts. 3047,
3048, 3052, as amended by 1987 La. Acts No. 409, § 1 (effective Jan. 1, 1988). See also
La. R.S. 10:3-606 (1983) (holder may discharge to any "party" on a negotiable instrument
when he releases a person against whom that party would have a right of recourse or
"unjustifiably" impairs that party's subrogation rights to the collateral securing the in-
strument).
165. La. Civ. Code art. 3060 (pre-1987 amendments); La. Civ. Code arts. 3047, 3048,
3052, as amended by 1987 La. Acts No. 409, § 1 (effective Jan. 1, 1988).
166. La. Civ. Code art. 1801.
167. This argument would assume that if the person liable for a deficiency had been
given notice, he could have paid the creditor and could have received the benefit of his
subrogation; but because he was not noticed, he would not receive the benefit of his
subrogation rights to the property, which property had already been sold at sheriff's sale.
168. "Real Rights" generally are those rights relating to ownership or use or possession
of property. See Tinsley v. Seismic Explorations, Inc., 239 La. 23, 117 So. 2d 897 (1960);
Reagan v. Murphy, 235 La. 529, 105 So. 2d 210 (1958); United States Daughters of 1812
Chalmette Chapter v. La. Dept. of Culture, Recreation & Tourism, 404 So. 2d 941 (La.
1981); Parkway Dev. Corp. v. City of Shreveport, 342 So. 2d 151 (La. 1977). For a
discussion of real rights, see I M. Planiol, Treatise on the Civil Law, Nos. 2154-2157,
at 270-74 (12th ed. L.S.L. Inst. transl. 1939).
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to property, either as a current or former owner, or as a perfected lien
creditor. At most, subrogation is merely the right to assert the claims
of another, a personal right.
Second, as long as the creditor applies the judicial sales proceeds
to the debt, the subrogation rights of the surety or solidary obligor are
not impaired at all; the value of the property has been accounted for
by a reduction of the primary obligation. Louisiana has a carefully
crafted foreclosure mechanism designed to ensure that creditors do not
sell property at amounts far below their fair market value. Louisiana
requires at least two public advertisements of the property, that the
property be appraised before a deficiency be obtained, and that the
minimum bid at the sheriff's sale be two-thirds of the appraised value.
Once the property is sold at sheriff's sale, the proceeds of the sale (or,
if the creditor "bought in" the property, the bid price) reduces the debt
pro tanto. If a third party bought the property, one can assume that
the foreclosure process produced the calculated spirited public auction.
If the creditor "bought in" the property, the person liable for a de-
ficiency may pay the creditor and be subrogated to the fullest extent
possible on the creditor's remaining rights against the principal obligor.
Third, to claim that a surety or solidary obligor wishes to see
property sold at the highest possible price does not convert that view
to a "property interest" protected by the fifth amendment. Property
rights are created by state law. 169 Under Louisiana law, a person who
may be liable for a deficiency, but who never had a real interest in the
property, does not magically gain a protectable "property interest" upon
the creditor's filing of a foreclosure petition. 7 0
Therefore, it does not appear that a surety or solidary obligor can
make a valid argument of possessing a "property interest" that would
trigger a Mennonite notice. Even if such an argument would be made,
however, it is likely that the surety or solidary obligor would be deemed
169. See Federal Deposit Ins. Co. v. Morrison, 747 F.2d 610, 613 (lth Cir. 1984):
Property rights "are not created by the Constitution. Rather, they are created
and their dimensions are defined by existing rules or understandings that stem
from an independent source such as state law-rules or understandings that
secure certain benefits and that support claims of entitlement to those benefits."
Parratt v. Taylor, 451 U.S. 527, 529 n.l, 101 S.Ct. 1908, 1910 n.1, 68 L.Ed.2d
420, 425 n.1 (1981) (quoting Board of Regents v. Roth, 408 U.S. 564, 577, 92
S.Ct. 2701, 2709, 33 L.Ed.2d 548, 561 (1972)).
170. The VA cases are easily distinguishable. All involve a former owner of property,
someone with a real right. The cases also involve battles between federal agencies, with
vast resources and data, against a debtor veteran, who enjoys a "most favored" status
under state and federal law. Finally, an equity of redemption puts the former owner back
in possession of property he once owned; there is no analogy to subrogation rights of
sureties or solidary obligors.
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to have waived the right to complain. As a matter of practice, most
(if not all) continuing guarantee forms allow the creditor to release other
sureties and property securing the debt without notice to the guarantor
and without affecting the creditor's rights as to the guarantor. The
Louisiana Supreme Court has held that this type of language "waives"
the legal consequences of such releases, and prevents the surety from
claiming that the release reduced his exposure.' 71 Louisiana case law is
consistent with prior United States Supreme Court jurisprudence. 172 Un-
der Title 10 of the Louisiana Revised Statutes, endorsers contract "that
upon dishonor and any necessary notice of dishonor and protest,' '173
they will pay the note holder; accommodation parties are liable in the
capacity (i.e., maker, co-maker, or endorser) in which they signed and
also engage to pay the note holder upon appropriate presentment and/
or notice. 74 Solidary obligors are liable, by definition, for the total
amount of the outstanding balance. 175 Louisiana's substantive law, there-
fore, does not give to these persons any cognizable "legally protected
property interest" in property subject to foreclosure.
Finally, even if a knowing contractual waiver did not occur, other
factual matters may cut off a Mennonite claim. It has been held that
actual notice of actions affecting one's interest (even assuming such a
"legally protected property interest" was established) precludes one from
raising a Mennonite-type claim merely because that person was not more
formally noticed. 7 6 Thus, given the (at most) strained argument that a
person who may be liable for a deficiency has a "legally protected
property interest" in property securing the debt and subject to foreclo-
sure, a notice (if needed at all) via demand letter should pass consti-
tutional muster.
While it appears that Mennonite does not require any notice to
guarantors, sureties, or solidary obligors with no interest in the mort-
gaged property, the jurisprudence is still evolving as to whether a person
171. First Nat'l Bank of Crowley v. Green Garden Processing Co., 387 So. 2d 1070
(La. 1980).
172. See D. H. Overmyer v. Frick Co., 405 U.S. 174, 92 S. Ct. 775 (1972).
173. La. R.S. 10:3-414 (1983); UCC "notice" provisions are found in La. R.S. 10:3-
501 to 3-511 (1983).
174. La. R.S. 10:3-415 (1983).
175. See La. Civ. Code arts. 1794-1806 and 1987 La. Acts No. 409, § 1 (effective
Jan. 1, 1988).
176. See Palazzi v. Estate of Gardner, 32 Ohio St. 3d 169, 512 N.E.2d 971 (1987),
finding that a non-resident heir had a "property interest" in probate of will; however,
the court held: "A constitutional challenge to the notice provisions of a state statute
cannot be sustained where the party claiming a denial of due process rights possessed
actual knowledge of the facts which form the basis of the notice." See also supra text
accompanying notes 123-29 and 172. FDIC v. Morrison, 747 F.2d 616 (11th Cir. 1984).
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is liable for a potential deficiency after a foreclosure also has a "legally
protected property interest." A cautious creditor might consider giving
actual or mailed notice to that person. Another potential solution is
simply to name this person as a party defendant and ask the sheriff to
serve post-judgment notices upon him or his attorney of record.
(6) Persons Who Are "Reasonably Ascertainable"
Mennonite did not purport to hold that "any" person who had a
legally protected property interest be given actual or mailed notice; rather,
only those persons whose name and address are "reasonably ascertain-
able" need be given actual or mailed notice. A person who is missing,
unknown, or for whom no address can be found after diligent search
is not "reasonably ascertainable" under the Mullane standard. 77
This qualification premised the "alternate" holding in the Mid-State
decision:
Even if it is unconstitutional for Louisiana to require separate
registration and payment for notice of seizure under Mullane
and Mennonite, there is no constitutional violation in this case
because the identity of the second mortgagee was not reasonably
ascertainable in this case. As noted above, there is absolutely
no requirement that the state undertake extraordinary efforts to
discover the identity and address of a mortgagee who does not
appear in the public record. See Mennonite, 103 S. Ct. 2711
n.4, 2712.
In this case, plaintiff Mid-State was not identified in the body
of the mortgage. Rather, its name appears at the top of the
document where it is typed in where the name Jim Walter
Homes, Inc. had been marked out and at the bottom on a
signature line, again where Jim Walter Homes, Inc. is marked
out. No address for Mid-State is placed anywhere on the doc-
ument. In the body of the mortgage Jim Walter Homes, Inc.
is named as mortgagee. Apparently, Mid-State was not substi-
tuted in the body of the form mortgage when the other alter-
ations were made. Thus, it is not at all clear on the face of
the document whether plaintiff or Jim Walter Homes, Inc. is
the true mortgagee.
Mid-State has instituted these proceedings claiming to be the
second mortgagee and claiming a right to notice. However,
evidence adduced by the defendants demonstrates not only that
177. 339 U.S. at 317, 70 S. Ct. at 658.
[Vol. 48
RAMIFICATIONS OF MENNONITE
plaintiff's identity as a party in interest is clearly debatable on
the face of the mortgage, but also that it would have taken
extraordinary effort to locate Mid-State. Plaintiff is not listed
in either the phone or city directories for Caddo Parish. Nor
is Mid-State licensed to do business in the State of Louisiana.
A certificate from the Louisiana Secretary of State reveals that
inquiry in that office by the sheriff would not have revealed
the location of, nor the address for, Mid-State Homes, Inc.
Neither Mullane nor Mennonite require that notice by mail
be sent to a party whose identity and whereabouts are unknown.
Therefore, plaintiff's status as an unknown and unlocatable
mortgagee is an independent ground for finding no constitutional
violation in this case. See Bender, supra.178
The question then becomes: what kind of diligence is required of
a plaintiff in foreclosure before constructive notice is appropriate?
Most cases hold that if a person's interest, identity and address
could be found in a publicly recorded instrument, that person is "rea-
sonably ascertainable, ' 179 but, in the context of a tax sale challenge, it
178. Mid-State, 652 F. Supp. at 646.
179. See Mennonite, 462 U.S. at 793-95, 103 S. Ct. at 2708-09.
In the context of tax sale proceedings, see Wenatchee Reclamation Dist. v. Mustell,
102 Wash. 2d 8, 684 P.2d 1275 (1984) (subsequent owner); Sutro Tunnel Co. v. Lipscomb,
720 P.2d 1204 (Nev. 1986) (owner); Schwartz v. Dey, 665 S.W.2d 933 (Mo. 1984) (non-
resident owner); Brower v. Wells, 103 Wash. 2d 96, 690 P.2d 1144 (1984) (owner); Magee
v. Amiss, 502 So. 2d 568 (La. 1970) (spouse co-owner); Constance v. Sudwischer, 502
So. 2d 609 (La. App. 3d Cir. 1987) (record owner); Crouch v. Neal, No. 86-313-i (Tn.
App. June 10, 1987) (owner); U.S. v. Murdock, 627 F. Supp. 272 (N.D. Ind. 1985)
(former owner guarantor); Brown v. Greig, 106 N.M. 202, 740 P.2d 1186 (N.M. Ct.
App. 1987) (record owner did not waive notice although he directed taxing authority that
third party was the one to whom taxes should be assessed); Cooper v. Makela, 629 F.
Supp. 658 (W.D.N.Y. 1986) (mortgagee); First Pa. Bank, N.A. v. Lancaster County Tax
Claim Bureau, 504 Pa. 179, 470 A.2d 938 (1983) (mortgagee); United States v. Malinka,
685 P.2d 405 (Okla. App. 1984) (mortgagee); Matter of Foreclosure of Tax Liens by
Erie, 103 A.D.2d 636, 481 N.Y.S.2d 947 (N.Y. App. Div. 1984) (mortgagee); Macaron
v. Associates Capitol Serv. Corp., 733 P.2d 11 (N.M. App. 1987) (mortgagee); Luster v.
Bank of Chelsea, 730 P.2d 506 (Okla. 1986) (mortgagee and record owner); East River
Savings Bank v. Cerullo Motors, Inc., 134 Misc. 2d 699, 512 N.Y.S.2d 327 (N.Y. Co.
Ct. 1987) (mortgagee); Alliance Property Management & Dev., Inc. v. Andrews Avenue
Equities, Inc., 133 A.D.2d 30, 518 N.Y.S.2d 804 (N.Y. App. Div. 1987) (mortgagee);
Cooper v. Makela, 629 F. Supp. 658 (W.D.N.Y. 1986) (mortgagee); Town of Phillipsburg
v. Block 22, Lots 14, 15, 16, 218 N.J. Super. 558, 528 A.2d 98 (N.J. Super. Ct. Ch.
Div. 1987) (mortgagee); Wylie v. Patton, 111 Idaho 61, 720 P.2d 649 (Idaho Ct. App.
1986) (beneficiary of a deed of trust); Seattle First Nat'l Bank v. Umatilla County, 77
Or. App. 283, 713 P.2d 33 (Or. Ct. App. 1986) (assignee of beneficial interest in a trust
deed); Harris v. Gaul, 572 F. Supp. 1554 (N.D. Ohio 1983) (land contract vendee); Lohr
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has been held that a possessor of property who has no recorded interest
need not be noticed.1 80
Courts have looked askance at creditors' arguments that a person
could not be identified and noticed before foreclosing when that ar-
gument is proffered in the context of a deficiency proceeding subsequent
to foreclosure. 181
One such case was Federal Deposit Insurance Corporation v. Mor-
rison.1 82 In 1979, Morrison and Ray executed a promissory note payable
to the bank. The note was secured by a mortgage on property located
in Ohatchee, Calhoun County, Alabama. Ray was an employee of
Morrison. (Ray later married, becoming Long.) On the same date as
the execution of the note and mortgage, Morrison conveyed his entire
interest in the property to Ray, but remained personally liable on the
note and mortgage. In December, 1980, the bank was placed in receiv-
ership by the FDIC. At that time, the note was already in default. The
only address appearing on the face of the note adjacent to the signatures
of Morrison and Ray was "Route 2 Box 41 A, Attalla, Alabama 35954,"
obviously in Ray's handwriting. Attalla is in Etowah County. Ray for-
merly resided at this address but moved into a mobile home located on
v. Cobur Corp., 654 S.W.2d 883 (Mo. 1983) (deed of trust beneficiary); Giacobbi v.
Hall, 109 Idaho 293, 707 P.2d 404 (1985) (warrant deed and deed of trust); In re Upset
Sale, Tax Claim Bureau of Berks County v. Nolf, 505 Pa. 327, 479 A.2d 940 (1984)
(judgment creditors having judgment liens); Harry R. Carlile Trust v. Cotton Petroleum
Corp., 732 P.2d 438 (Okla. 1986), cert. denied, 107 S. Ct. 3265 (interest holders of
minerals basing units); J.A. Wendling, Inc. v. Dolder, 349 S.E.2d 915 (W. Va. 1986)
(deed of trust). See also Pivirotto v. City of Pittsburgh, 528 A.2d 125 (Pa. 1987) (tax
sale purchaser entitled to notice of condemnation proceedings).
180. See Congregation Yetev Lev D'satmar, Inc. v. County of Sullivan, 59 N.Y.2d
418, 452 N.E.2d 1207, 1213, 465 N.Y.S.2d 879, 884 (N.Y. 1983):
Plaintiff's constitutional contention assumes that the occupant has a property
interest which is extinguished by sale. It may or may not, depending upon the
nature of its possession, but due process requires only notice to one who has
a substantial interest in the property and is identifiable. There is no constitutional
requirement of notice to an occupant simply because of the occupancy.
181. Compare the Oklahoma Supreme Court's decision in Harry R. Carlile Trust v.
Cotton Petroleum Corp., 732 P.2d 438, 444 (Okla. 1986), cert. denied, 107 S. Ct. 3265
(1987).
When a party's name and address are reasonably ascertainable from sources
available at hand, communication by mail or other means certain to insure
actual notice is deemed to be a constitutional prerequisite in a proceeding which
affects either a person's liberty or property interest . . . . In short, courts may
not presume publication service alone to be constitutionally valid when the
judgment roll or record of an administrative proceeding fails to show that the
means of imparting better notice were diligently pursued but proved unavailable.
182. 568 F. Supp. 1240 (N.D. Ala. 1983), rev'd on other grounds, 747 F.2d 610 (lth
Cir. 1984).
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the mortgaged property. The note clearly showed this address to be
"Route 1 Ohatchee." Morrison never lived in Attalla; he resided in
Bynum, in Calhoun County, where he was well known and received his
personal and business mail. Subsequent to its takeover, FDIC sent a
certified letter to Morrison addressed to him at the Attalla address,
purporting to make final demand on the past due note. The notice was
returned undelivered. In November, 1981, the FDIC sent a letter to the
post master of Attalla requesting Morrison's address but this letter was
returned showing "no record." The FDIC never wrote to either of the
mortgagors addressed to the Ohatchee location, the property address
shown on the face of the note. The FDIC also did not request Morrison's
address from the Ohatchee post master. In February, 1982, the FDIC
sent a foreclosure notice to Morrison and Ray at the Attalla address,
which it already knew to be incorrect. The mortgage instrument contained
traditional Alabama power of sale language, providing that upon default
the mortgagee could sell the mortgaged property at public auction after
certain notices by publication were issued. The property was sold at
public auction after notice by publication, pursuant to both the mortgage
contract and Alabama law. The FDIC then brought suit seeking a
deficiency against Morrison. Morrison's defense was that he did not
receive proper notice of the impending sale so as to protect himself
from so large a deficiency. The court stated:
The fact that the amount of Morrison's indebtedness would be
directly affected by the foreclosure leads, in light of Mennonite,
inexorably to the conclusion that he was entitled to the same
kind of notice of the upcoming foreclosure sale that he was
entitled to receive when the instant suit for a deficiency was
filed."'s
See also U.S. v. Whitney,'14 wherein the court stated:
The means employed to notify the mortgagor 'must be such as
one desirous of actually informing the absentee might reasonably
adopt to accomplish' [Mullane]. Of course, the form of notice
required by the Constitution will depend in part upon the ease
with which the individual can be identified and located .... In
the present case, there is no dispute that the name and address
of the veteran could have been easily ascertained prior to the
foreclosure sale .... Although Whitney no longer resided at the
mortgaged property at the time of foreclosure, he cogently points
out that the VA had no difficulty locating his present address
183. Id. at 1244.
184. 602 F. Supp. 722 (W.D.N.Y. 1985).
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when it sought reimbursement for the deficiency it had paid
under its guaranty. 85
Significantly, the foreclosing plaintiff in both Morrison and Murdock
was the federal government, which has at its disposal vast resources
and data, and the defendant guarantor was a veteran, who traditionally
is a special beneficiary of both state and federal law. The courts likely
will require government entities to show a higher degree of "due dili-
gence" than a private party creditor.
Identifying inferior judgment creditors is simply a matter of pro-
curing a mortgage certificate or title check. The problem of identifying
inferior lien holders may be more troublesome in Louisiana, particularly
with a collateral mortgage.
The collateral mortgage note is typically "bearer" paper, 86 and the
"future holder or holders" named in the collateral mortgage is usually
a nominal party. While it is entirely possible to create a collateral
mortgage note that is order (rather than bearer) paper, 87 it is not unusual
that the address or name of a holder of a collateral mortgage cannot
be ascertained from the face of the mortgage records. In many instances,
perhaps a simple inquiry directed to the mortgagor or to the notary
public will disclose the identity and address of collateral mortgage hold-
ers, but there is no procedural mechanism for coercing a mortgagor to
disclose such information prior to obtaining an executory money judg-
ment and bringing a judgment debtor rule. Since executory proceedings
are done without prior adversary proceedings, the creditor who procured
an in rem judgment is left in a procedural hiatus. A potential solution
is to name the financial institution that will hold the note as the nominal
holder. The financial institution would appear in the document and,
through its duly authorized agent, accept on behalf of future holders. 88
185. Id. at 733-34.
186. The note is bearer paper to allow it to be transferred merely by delivery, without
the necessity of a notarial act of endorsement. See La. Civ. Code art. 3158; American
Bank & Trust Co. v. Straughn, 248 So. 2d 73 (La. App. 1st Cir.), writ denied, 252 So.
2d 450 (1971).
187. Cameron State Bank v. Demarest, 504 So. 2d 176 (La. App. 3d Cir.), writ denied,
505 So. 2d 1145 (1987).
188. There is no requirement at all, in statute or jurisprudence, that a collateral
mortgage contain language concerning either an initial or nominal holder. See, e.g., Levy
v. Ford, 41 La. Ann. 873, 6 So. 671 (1889). The terminology appears to be more for
the comfort of title lawyers, who view it as "customary," rather than because of any
legal mandate. The legislature has recognized, however, the usefulness of having the real
holder identified. See, e.g., the Louisiana Chattel Mortgage Act, La. R.S. 9:5353, as
amended by 1987 La. Acts No. 701, § 1. The Louisiana Chattel Mortgage Act now
requires that the "Notice of Security Interest" list both the original payee and the actual
holder of the collateral chattel mortgage note.
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Louisiana law does allow a mortgagee to file a request with the
clerk of court for notice of any seizure affecting the property described
in the notice. La. R.S. 13:3886 arguably grants more protection for a
mortgage holder than does the mail notice required in Mennonite. A
problem with this argument is that La. R.S. 13:3886(D) provides that
the failure of the sheriff to notify the person who made the request
"shall not affect the rights of the seizing creditor nor invalidate the
Sheriff's sale." If this means that a sale can occur and the inferior lien
erased, even if the sheriff ignores the request filed in the mortgage
records, then this process may run afoul of Mennonite.' s9 On the other
hand, under the rule that statutory interpretation should preserve as
much of the statute as possible, it may be feasible to read this proviso
out of the statute, preserving the remainder of La. R.S. 13:3886. Be
that as it may, La. R.S. 13:3886 affords a simple, inexpensive way of
protecting the rights of creditors who file requests; as indicated by Mid-
State, an inferior creditor (in the business of making loans) who has
not filed a request arguably waives his right to receive notice from the
foreclosing creditor. This issue will be discussed in more detail below.
B. Mennonite's Implication For Louisiana Tax Sales
Louisiana tax sale statutes are similar to the Indian law invalidated
in Mennonite. The tax collector sends a notice of taxes due to the
property owner and to any mortgagee who has requested notice of taxes
due.' ° When taxes are delinquent, without filing suit and after giving
189. See City of Louisville v. Miller, 697 S.W.2d 164 (Ky. 1985), holding an analogous
disclaimer clause to be unconstitutional.
190. See La. R.S. 47:2101(B), amended by 1987 La. Acts No. 258, § I (approved
July 3, 1987), which provides:
(1) Immediately following the filing of the tax roll by the assessor in each
calendar year, the tax collector with whom such tax roll is filed shall mail a
notice in addition to the notices required elsewhere in this Title, by postcard
or letter, to each tax debtor listed on the tax roll at the address shown on
such roll. This notice shall disclose the total amount of taxes due by the tax
debtor for the current year, the ward in which the property taxed is located,
and the number of the assessment.
(2) In addition to the notice to the tax debtor, the tax collector shall also send
a notice to each person holding a properly recorded mortgage on immovable
property if such mortgagee has notified the tax collector of such recorded
mortgage and has requested the notice of taxes due. If the mortgagee has
designated another person to receive the notice, the tax collector shall send a
notice of taxes due to that person. The notification by the mortgagee to the
tax collector shall state the legal description of the immovable property and the
name of the record owner. The mortgagee requesting notice shall pay a reasonable
sum to the sheriff to defray the cost of providing the notice. The notification
by the mortgagee to the tax collector shall be renewed annually. The notice to
the mortgagee may be in the form of a computer printout.
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notice required "in the manner provided by law," the tax collector may
advertise for sale the property on which taxes are due.' 9' Under Louisiana
law, notice of a tax delinquency goes to the record owner (or to the
"actual" owner in case the record owner is deceased) or the taxpayer
in whose name the property is assessed.' 92 If the certified notice is
191. La. Const. art. VII, § 25.
192. La. R.S. 47:2180; amended by 1952 La. Acts No. 259, § 1; 1956 La. Acts No.
344 § 1; 1970 La. Acts No. 400, § 1; 1974 La. Acts No. 333, § 1; 1976 La. Acts No.
324, § 1; brackets indicate sentence in B, and whole paragraph D added by 1985 La.
Acts No. 636, § 1 (emphasis added):
A. On the second day of January each year, or as soon thereafter as possible,
the tax collector shall address to each taxpayer who has not paid all the taxes,
which have been assessed to him on immovable property, or to the record owner
of the property for which the taxes are delinquent, or to the actual owner in
the event the record owner is deceased, written or printed notice in the manner
provided for herein that his taxes on immovable property must be paid within
twenty days after the service or mailing of the notice, or that the property will
be sold according to law.
B. The tax collector shall send to each taxpayer by certified mail, with return
receipt requested, the notice prescribed herein, provided that in cities containing
a population of over fifty thousand persons, the tax collector may either send
this notice by certified mail or may make personal or domiciliary service on
the taxpayer. [In the event the certified notice is returned as being undeliverable
by the post office, the tax collector may comply with Article 7 Section 25 of
the Constitution of Louisiana and the provisions of this Section by advertising
the tax debtor's property in the advertising required for unknown owners in
Subsection C of this Section.] After the tax collector shall have completed the
service by the notices herein required, either by mail or by personal or domiciliary
service, he shall make out a proces verbal stating therein the names of delinquents
so notified, their post office addresses, a brief description of the property, the
amount of taxes due and how the service of notice was made. ...
C. The tax collector shall publish one general notice substantially in the form
set forth herein, addressed to all unknown owners of assessed immovable property
situated in his parish, and to nonresident owners of such property whose post
office address is unknown, in which he shall describe the property as described
in the tax roll. Such notice shall be published once a week for two weeks in
a newspaper published in his parish, or if there be none published in the parish,
then such notice shall be given in the manner provided by law for judicial sales.
He shall pay for the publication, and shall be entitled to collect as costs therefor
the pro rata share of the publication costs from each unknown owner or from
the property assessed to him. The collector shall certify on his tax rolls that
he has published the notices, and the certificate on either roll shall make full
proof thereof until disproved in a judicial proceeding.
[D. Within thirty days after the tax sale, or as soon thereafter as possible, the
tax collector shall research the records of the clerk of court for transfers on
all property sold. Within thirty days of finding a transfer of any property sold
at a tax sale, the tax collector shall attempt to serve the new owner with a
certified notice that the property was sold and include in the notice the amount
necessary to redeem the property. The notice shall also advise the owner that
the property may be redeemed at any time within three years from the date of
recordation of the sale. This shall serve as the required notice to the record
owner in Subsection A of this Section.]
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returned undeliverable, or if the owner is "unknown" or a non-resident
whose post office address is unknown, notice by publication is allowed.1 93
Where the tax debtor's correct address is known and used, then notice
by certified mail (return receipt requested) is a reasonable method of
notifying the debtor. It is not necessary that the notice actually be
received by the tax debtor to establish the validity of the sale. It has
been held that, under state law, the burden rests with the party attacking
the sale to prove, by a preponderance of the evidence, that notice was
not sent to the correct address and that subsequent steps taken to notify
the tax debtor were not reasonable.1
94
The property may be redeemed three years from sale. 19 To redeem
the property, one must pay assessed taxes plus interest and any penalties
and costs, as well as recompense the tax purchaser for any improve-
ments. 96 If the property is not redeemed timely, all conventional and
judicial mortgages (but not some legal mortgages) are automatically
cancelled. 97 There also is a five year peremptive period to bring suits
to contest irregularities in the tax sale. 98 If the tax debtor did not have
continuous corporeal possession of the property, it has been held that
he (and presumably other interested parties such as mortgagees) is barred
from even contesting the basic jurisdictional defect of failing to notice
the tax debtor. 99 In light of Mennonite, the continued validity of these
holdings are doubtful, for Mennonite's reasoning had nothing to do
with possession; Mennonite rested on a theory of legally protected prop-
erty interests.
(1) Duty of Due Diligence
The Louisiana jurisprudence requires that, if the mailed notice is
undeliverable or unclaimed, the tax collector must take "additional
reasonable steps" to notify the tax debtor of a delinquency. 2°°
193. Id.
194. Dennis v. Vanderwater, 498 So. 2d 1097 (La. App. 3d Cir. 1986), writ denied,
501 So. 2d 211 (1987) (citing Securities Mortgage Co. v. Triplett, 374 So. 2d 1226 (La.
1979)). Query, however, whether one who alleges a violation of his constitutional due
process rights should have to prove anything other than that notice was not received. It
is questionable whether the one who did not receive notice must also prove the negative-
i.e., that the notice procedures used were not reasonable; it may be argued that the burden
of proving reasonable procedures should shift to the creditor once it has been shown that
notice never arrived.
195. La. R.S. 47:2183 (1952).
196. La. R.S. 47:2222 and 2224 (Supp. 1987).
197. La. R.S. 47:2183 (1952).
198. La. Const. art. I § 25.
199. See Thompson v. Walker, 235 La. 132, 103 So. 2d 65 (1958); Kemper v. Dearing,
369 So. 2d 1208 (La. App. 2d Cir. 1979); Security Mortgage Co. v. Triplett, 374 So. 2d
1226 (La. 1979).
200. See Constance v. Sudwischer, 502 So. 2d 609 (La. App. 3d Cir. 1987) and other
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Constance v. Sudwischer20' is a recent case on the duty to give
actual notice to the proper party. Constance filed suit against Sudwischer
to acquire title to property formerly owned by Sudwischer and conveyed
to Constance by tax sale. Sudwischer counterclaimed to set aside the
tax sale. Sudwischer had acquired full ownership in the property by act
of partition between himself and Clarco, which was filed in the parish
conveyance records. The tax assessor changed the tax rolls to reflect
the change in ownership, but failed to show an address for Sudwischer
(although the partition showed on its face that he was a resident of
Jefferson Parish). As a result, the 1980 tax rolls were turned over to
the Cameron Parish sheriff for tax collection with Sudwischer listed as
the owner but without an address for mailing him a notice for taxes
due. The sheriff sent several notices to Sudwischer in care of Clarco,
although Clarco no longer owned an interest in the property as a result
of the partition. The sheriff recorded a proces verbal in the mortgage
records of Cameron Parish and then issued a general tax notice in the
parish newspaper. Constance later purchased the property. The court
stated:
The testimony adduced at trial indicates that in 1980 the usual
procedures employed by the Sheriff and Tax Collector in Ca-
meron Parish, Louisiana to locate taxpayers whose addresses
were unknown included checking the conveyance records, check-
ing telephone directories in Cameron, Louisiana and in Lake
Charles, Louisiana, the area of the nearest urban concentration,
checking the Lake Charles City Directory, calling directory as-
sistance, and, on occasion, checking the obituary column in the
local newspaper. Although the Sheriff and Tax Collector now
employs a driver's license check to attempt to locate taxpayers
whose addresses are unknown, such procedure was not used to
locate delinquent taxpayers for the tax year 1980.
Had the Sheriff checked the conveyance records, he would
have found the Act of Partition recorded on February 6, 1979,
showing Sudwischer as being the owner of Lot 4 and a resident
of Jefferson Parish, Louisiana. The evidence shows that Sud-
wischer was listed in the Greater New Orleans telephone direc-
tories for the years 1979-1981. Had the Sheriff's office called
directory assistance for the New Orleans area, it could easily
authority cited at 502 So. 2d at 614. See also Landry v. Beaugh, 452 So. 2d 400, 402
(La. App. 3d Cir. 1984).
201. 502 So. 2d 609 (La. App. 3d Cir. 1987).
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have located Sudwischer. Such calls to directory assistance was
something that the Sheriff normally did as part of his usual
procedure to locate tax debtors. While the Sheriff might have
checked the Cameron and Lake Charles telephone directories,
there is no evidence in the trial court record to reflect that such
effort to locate Sudwischer was in fact made in Jefferson Parish,
although this was the Sheriff's usual procedure. 0 2
Post-Mennonite jurisprudence suggests various measures the taxing
authority may need to take once it is aware that the taxpayer has not
received his mailed notice. The taxing authority may need to consult
the telephone directory, 2 3 list the property, 204 talk to the manager of
the property or the tenants occupying the property25 or consult other
"official records ' 206 such as those at the office of the secretary of
states2° especially if the taxing authority has notice from a collateral
source of the taxpayer's change of status or address. 20 When the problem
of notifying the owner is traceable to the taxing authority's own mistakes,
courts tend to doubt the taxing authority's arguments that reasonable
measures were taken to actually give notice the owner. 209
(2) Notice When Taxpayer is Deceased
2 La. R.S. 47:2180 (A) provides that the "actual owner" must be
given mailed notice if the "record owner" is deceased. La. R.S. 47:2180
(B) and (C), however, provide that, if the notice is returned undeliverable,
or the owner is either "unknown" or a non-resident whose post office
address is unknown, then notice by publication is sufficient.
It is conceivable that the tax collector could argue that, if the
taxpayer is deceased, the tax collector has no simple way to obtain the
names and addresses of the taxpayer's legal successors, who then are
"unknown." The duty to ferret out legal successors in interest was
explored in Bender v. City of Rochester, New York. 210 Plaintiff claimed
202. 502 So. 2d at 614-15.
203. United States v. 125.2 Acres of Land, 732 F.2d 239 (1st Cir. 1984).
204. Schwartz v. Dey, 665 S.W.2d 933 (Mo. 1984).
205. Id.
206. Id.
207. Tracy v. County of Chester, Tax Claim Bureau, 507 Pa. 288, 489 A.2d 1334
(1985).
208. Township of Brick v. Block 48-7, Lots 34, 35, 36, 202 N.J. Super. 246, 494
A.2d 829 (N.J. Super. Ct. App. Div. 1985). Township of Berkeley v. Berkeley Shore
Water Co., 213 N.J. Super. 524, 517 A.2d 1199 (N.J. Super. Ct. App. Div. 1986)
(distinguishing the preceding case).
209. See, e.g., Sutro Tunnel Co. v. Lipscomb, 720 P.2d 1204 (Nev. 1986).
210. 588 F. Supp. 1405 (W.D.N.Y. 1984), aff'd, 765 F.2d 7 (2d Cir. 1985).
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that the notice provisions found in the city's in rem tax foreclosure
statute did not provide adequate notice to property owners when the
notice was mailed only to the last known address of the owner listed
on the tax rolls and not to the administrator of the property owner's
estate.211 The court stated that Mennonite does not require that actual
notice be given to all interested parties under any conceivable set of
circumstances. The court resorted to a "balancing" approach, the test
being what was "reasonable under the circumstances. ' 21 2 The admin-
istrator and the deceased were found to be "in privy," unlike the
mortgagor and mortgagee in Mennonite.2 3 The court found that the
administrator has an affirmative duty to pay the debts and the taxes
assessed against the property of the deceased. This fiduciary duty shifts
the burden to the administrator to notify the city of the correct address
to be sued for mailing tax bills and notices.
Louisiana jurisprudence does not seem to adopt a balancing test
such as that set forth in Bender. Courts have annulled notices of
delinquency sent to a deceased taxpayer when the sheriff made no further
attempt to serve the heirs or legal successors who were the "actual
owners. '2 14 It also has been held that notice of delinquency must be
sent to each co-owner. 215 Significantly, these cases involved suits to annul
tax sales brought before the five year preemptive period. Whether stat-
211. Pender, Sr., plaintiff's father, was the owner of a certain parcel of land until
his death in December, 1979. Plaintiff's brother (Robert) was granted letters of admin-
istration until Robert himself died in November, 1981, before his father's estate was
distributed. Plaintiff then became the successor/administrator of his father's estate. On
November 3, 1982, the city commenced an in rem tax foreclosure proceeding. A notice
was sent to the owner of each parcel at the last known address as reflected in the city
treasurer's records. The records reflected that the owner of the property (plaintiff's father)
actually lived at the address which was the object of the foreclosure suit. According to
plaintiff (which for purposes of discussion, the court assumed was true), neither he or
his co-owners (the other heirs) received actual notice of the foreclosure action until after
the redemption period had expired. Judgment was entered, and the property sold.
212. In the vast majority of foreclosure situations, notice sent to the last known
address and to the actual property in question will adequately apprise the owner
of the property of the commencement of the foreclosure proceeding. In this
case, due to the death of the owner and the subsequent death of his estate's
first administrator, actual notice was never received.
Bender, 588 F. Supp. at 1408.
213. Indeed, it is the estate's representative who has the duty to notify the city
of its appointment and of any new address to which notice should be sent.
This is so because it is his statutory duty as a fiduciary to pay the deceased's
debts which is an important part of the estate's administration.
Id.
214. See Federico v. Nunez, 173 La. 957, 139 So. 18, 21 (1932); Scheller v. Goode,
69 So. 2d 96 (La. App. 1st Cir. 1953); and Blythe v. Zor, Inc., 148 So. 2d 832 (La.
App. 4th Cir.), writ denied, 150 So. 2d 768 (1963).
215. Robertson v. Palmer, 112 So. 2d 735 (La. App. Orl. 1959).
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utory bars to claims of non-notice are constitutional will be discussed
below in Section V.
(3) Notice to Mortgagees and Other Interest Holders
Six years before Mennonite was decided, the Louisiana Supreme
Court had held that if property is not timely redeemed, pre-existing
mortgages must be erased. 21 6 Although Louisiana courts seem to resist
this conclusion, 2 7 such erasure without prior notice would now seem to
violate the holding of Mennonite.21
Since 1985, a mortgagee, for a fee, may file a written request for
notice of tax delinquency. 21 9 Since 1928, La. R.S. 9:5201-5203220 has
216. Securities Mortgage Co. v. Triplett, 374 So. 2d 1226 (La. 1979).
217. Even after Mennonite, lower courts continue to rely on Securities Mortgage. See
Dennis v. Vanderwater, 498 So. 2d 1097 (La. App. 3d Cir. 1986), writ denied, 501 So.
2d 211 (1987). Dennis relied on La. R.S. 47:2180.1 (added by 1980 La. Acts No. 585,
§ 1), which requires notice (to those mortgage holders requesting it) only of delinquency
of taxes, not of a tax sale.
218. See infra cases cited at notes 223-29.
219. In 1983, La. R.S. 47:2180.1 was added:
A. On the second day of January of each year or as soon thereafter as possible,
the tax collector shall address to each person holding a properly recorded
mortgage on immovable property for which taxes are delinquent, if such mortgage
holder has notified the tax collector of such recorded mortgage, a written notice
as provided in R.S. 47:2180 that the taxes on the immovable must be paid
within twenty days after the service or mailing of the notice or the property
will be sold according to law. The notice shall be sent to each person holding
a properly recorded mortgage on immovable property for which taxes are de-
linquent by certified mail return receipt requested or by personal or domiciliary
service on the mortgagee. The notification by the mortgagee to the tax collector
shall state the legal description of the immovable property and the name of the
record owner. The mortgagee requiring notice of delinquency shall pay the sum
of five dollars annually, per assessment, to the sheriff to defray the cost of
providing the notice. The notification by the mortgagee to the tax collector shall
be renewed annually.
B. (1) If one person holding a properly recorded mortgage on immovable property
holds more than one properly recorded mortgage on the same immovable or if
one mortgagee holds properly recorded mortgages on more than one immovable
and taxes on the immovable are delinquent, the tax collector shall send only
one written notice to the holder of the properly recorded mortgage as required
by R.S. 47:2180.1(A) listing every immovable on which the person holds a
properly recorded mortgage and the taxes which are delinquent and due for
each immovable.
(2) Notwithstanding any other law to the contrary, a tax sale shall not be
annulled or set aside due to lack of notice to the mortgagee as provided herein.
220. La. R.S. 9:5201 to 5203 (1983) provide:
9:5201. Mortgage holder may request notice of tax sales. Any person holding
a mortgage may file with the clerk of court of the parish wherein the mortgaged
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permitted a mortgagee, again for a fee, to file a request for notice of
tax sales. Both statutes contain a disclaimer and state that failure to
notify the mortgagee nevertheless does not render the tax sale null. If
the clerk fails to give notice, he is liable, but the statutory scheme could
be read to contemplate that the mortgage will nevertheless be erased.
22
'
It is dubious, in light of Mennonite, that a broad reading of the
disclaimer is constitutional. The statutes, however, could be read more
narrowly. It is well established that a statute may be preserved if its
unconstitutional portion is severable. 222 Because the statute does not
expressly state that the sale is valid if the clerk fails to give notice, a
reading that would both invalidate the sale and render the clerk liable
for damages would preserve the statute and provide a solution to the
issues Mennonite posed.
(4) Notice to Those Who Acquire Interest in Property After
Notice of Delinquency
It is settled Louisiana jurisprudence that notice of a tax delinquency
given to the person designated on the tax rolls is not sufficient if the
conveyance records disclose another as the "record owner" at the time
the delinquency notice is given. 223 Louisiana jurisprudence also requires
notice of a tax sale to be sent to a transferee acquiring his interest
property is located a request that he be furnished with notice of each and every
tax sale registered during the current year upon the conveyance records of the
parish within thirty days from such registry. This notice shall contain an extract
from the sale showing the name of the tax purchaser, the person to whom the
property was assessed, the amount for which the property was sold, and a
description of the property sold.
9:5202. Duty of clerk; fee. The clerk of court shall furnish the requested notice
and shall be entitled to charge two dollars for each notice of tax sale furnished.
(As amended 1954 La. Acts No. 586, § 1.)
9:5203. Liability of clerk for noncompliance. Should the clerk of court fail to
comply with any such request, he shall be liable both personally and on his
bond for all damages the mortgage creditor may suffer thereby.
221. La. R.S. 9:5203 (1983). The clerk is liable "both personally and on his bond
for all damages a mortgage creditor may suffer thereby." The'statute seems to be written
in contemplation of the fact that, under La. R.S. 47:2183 (1952), conventional and judicial
mortgages would be erased if the property was not redeemed timely.
222. Gaudet v. Economical Super Mkt., Inc., 112 So. 2d 720, 723 (La. 1959). See
also City of Baton Rouge v. Short, 345 So. 2d 37 (La. 1977); State v. Williams, 400
So. 2d 575 (La. 1981); and Conley v. City of Shreveport, 216 La. 78, 43 So. 2d 223
(1949).
223. See Constance v. Sudwischer, 502 So. 2d 609, and supra discussion thereof at
text accompanying notes 200-02. Hines v. Dance, 460 So. 2d 1152 (La. App. 2d Cir.
1984) and authority cited at 460 So. 2d at 1154.
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between notice of delinquency and the advertisement and sale. 224 Before
1985 La. Acts No. 636, § 1, the tax collector had no statutory obligation
to re-examine the public records for subsequent transfers of the subject
property. Since 1985, the tax collector has had a limited duty to re-
examine the conveyance records within thirty days (or as soon thereafter
as possible) after the tax sale. 225 If a transfer is found, within thirty
days the new owner is to be given notice by mail that the property was
sold, the amount necessary to redeem, and a general notice that the
property may be redeemed within three years of the recordation of the
sale. Louisiana statutory law still does not require notice to transferees
after notice of delinquency but before the tax sale. While Mennonite
specifically required notice of pendency of the tax sale, notice of the
amount of taxes owed and rights of redemption may salvage the present
statutory scheme. No provision, however, is made for those who hold
recorded agreements (other than those transferring ownership rights)
affecting the property. 226 It would appear that these people also would
have a "legally protected property interest" requiring some type of
Mennonite notice.
Jurisprudence from other states has examined the taxing authority's
obligation to notice transferees.
In Wylie v. N. H. Patton,227 the court held that a taxing authority
had the duty to re-examine the public records after the last notice and
before issuing a tax deed. The court also held that the notice given
must allow the mortgagee sufficient time to respond to the proposed
issuance of the tax deed. In Wylie, the last published notice was at
least fourteen days before the proposed issuance of the tax deed. The
treasurer was required to file an affidavit of notice compliance five days
prior to the issuance of deed. Therefore, during the intervening nine
days, the public records could have been reexamined to discover Patton's
interest in the property. The court went on to say that, under the
circumstances of the case, there was "at least" nine days between notice
of publication and the issuance of the tax deed. Query: If the time
period had been shorter, would there still be a duty for the state to
re-examine the records? 2 1
224. See Martin v. Service, 200 La. 556, 850 So. 2d 538 (1942) (citing La. Const.
art. X, § 1I and 1898 La. Acts. No. 270, §§ 25, 50, 53 (§ 50 was a precursor to La.
R.S. 47:2180)); see also In re LaSalle Realty Co., 171 La. 965, 968-69, 132 So. 516, 517
(1931); Doll v. Montgomery, 58 So. 2d 473, 576 (La. App. Orl. 1952).
225. See supra text of act at note 192.
226. Compare Hines v. Dance, 460 So. 2d 1152 (La. App. 2d Cir. 1984).
227. 111 Idaho 61, 720 P.2d 649 (Idaho Ct. App. 1986).
228. See also White v. Lee, 124 N.H. 69, 470 A.2d 849, 852-53 (N.H. 1983); the




In Macaron v. Associates Capitol Services Corp. ,229 it was held that
a mortgagee was entitled to notice of the impending tax sale even though
the tax lien on property was filed before the mortgagee obtained his
interest. The court refused to distinguish Mennonite because the tax lien
on the property had arisen before the note and mortgage had been
executed and rejected an argument that the bank should have been "on
notice" that the property was subject to sale for non-payment of taxes.
Macaron indicates that Louisiana's present statutory scheme for giving
notice to subsequent interest holders may not satisfy Mennonite.
The Indiana Supreme Court, however, has held that a mortgagee
acquiring its interest after the tax sale need not be noticed of the
imminent issuance of a tax deed near the end of the redemption period. 230
The court in Calhoun v. Jennings refused to extend by analogy a prior
case 23' requiring that the owner receive separate notice of the pendency
of the tax sale and the issuance of the tax deed. Calhoun cited the
United States Supreme Court's decision in Texaco, Inc. v. Short,232
which upheld the constitutionality of a statute terminating unused mineral
interests unless the owner took affirmative action and filed a claim
within twenty years of last use. The Indiana court stated:
We view the two year period of redemption following a tax sale
as analogous to the self-executing feature of the Indiana Mineral
Lapse Act involved in Texaco . . . [I]t would require an un-
warranted expansion of Mennonite to conclude that the interested
parties are entitled to notice of a lapse of the redemption pe-
riod .... Although issuance of the deed vests in the grantee
title to the property in fee, it does not, in itself constitute a
'final adjudication' as the title is still subject to challenge in a
quiet title action. The tax sale purchaser himself may choose to
initiate such an action, Ind. Code §6-1.1-25-14, in which case
Mullane, as construed in Texaco, would require that all rea-
sonably ascertainable parties with an interest in the property
receive actual notice. We hold that the due process clause of
the fourteenth amendment does not require that actual notice
be given of either the lapse of the redemption period or the
subsequent issuance of the tax deed. 233
Another case rejecting a Mennonite claim is Genesee, Inc. v. Firstine
Investment, Inc. 234 The court construed a statute which provided that
229. 733 P.2d 11 (N.M. Ct. App. 1987).
230. Calhoun v. Jennings, 512 N.E.2d 178 (Ind. 1987).
231. Field v. Evans, 484 N.E.2d 36 (Ind. Ct. App. 1985).
232. 454 U.S. 516, 102 S. Ct. 781 (1982).
233. Calhoun, 512 N.E.2d at 184.
234. 48 Wash. App. 707, 740 P.2d 367 (Wash. Ct. App. 1st Div. 1987).
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all easements of public record "primed" the state's foreclosure action
if the easement was of record "prior to the year for which the tax was
foreclosed." The court rejected the easement owner's contention that
they-should have received notice of the tax foreclosure.
In re Application of RosewelP35 is a variation on this theme. In
Rosewell, the issue was when notice by mail (as opposed to notice by
publication) must occur. Although the court found the facts that brought
the case before it made the dispute between the original parties moot,
it nevertheless rendered an opinion on Illinois's statutory scheme. In
essence, the court rejected the notion that the sale date is an important
event for which Mennonite notice must be give. Rather, the court held
that it is the time at which "the interests of the owner and mortgagee"
are "affected"; that time, the court held under Illinois law, was the
issuance of the tax deed, not the sale itself. Therefore, Rosewell may
imply that Mennonite notices are required to be given to all those whose
interests may be affected, but the time of testing "affect" may be later
than the sale date. Rosewell expressly relied on Mennonite for the result
reached, but arguably Mennonite requires notice to those who acquire
an interest in property subsequent to a notice of delinquency to the
owner, and the express language of Mennonite required notice of the
sale, not the redemptive period or of the final deed to the tax sale
purchaser.
Even a broad reading of Mennonite, it would seem, should lead
one to conclude that those acquiring their interest after the property
has been sold for delinquent taxes need no further notice, for the
recorded sale should be sufficient notice to the world of a superior and
recorded claim. 236 Alternatively, taking the position that the statements
in Rosewell are pure obiter dictum, and perhaps contrary to the express
language of Mennonite, one can argue that the running of the redemption
period is a self-executing statute and issuance of the tax deed is not a
"final adjudication."
(5) Sufficiency of Content of Notice
Even if notice of the tax delinquency and possible tax sale is given,
some courts have held that the notice alone may not be enough. The
courts have examined the sufficiency of the content of the notice. The
few Louisiana cases on this point, however, are concerned primarily
235. 117 Ill. 2d 47, 512 N.E.2d 1256 (Ill. 1987).
236. See, by analogy, McCann v. Scaduto, 123 A.D.2d 111, 510 N.Y.S.2d 149 (N.Y.
App. Div. 1986), holding constitutional a statutory scheme which gives no notice to a
private party of pendency of a sale for a tax lien, but requires, at least twenty-one months
before the redemption period lapses notice that one does have redemption rights.
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with whether all names of the owners are fully and correctly listed.2"
Other non-Louisiana courts have had an opportunity to consider whether
the notice should inform the property owner of how to protect his
rights.
In Wenatchee Reclamation District v. Mustell,2 s the Washington
Supreme Court held that the content of the notice actually received did
not comport with due process. The notice did not state: the time and
place at which the property would be sold; that the owner could appear
to contest the foreclosure proceedings; or when the right of redemption
ended. The court determined that due process requires that notice must
be "reasonably calculated, under all circumstances, to apprise interested
parties of the pendency of the action ... .
Another issue in Mustell was the type of hearing required. The
District argued that the owner should have appeared and made some
type of protest at the annual meeting to equalize assessments, which
was an open meeting. The Washington Supreme Court held 24° that the
statute was unconstitutional because the foreclosure scheme did not
contain a provision for a hearing by which the property owner may
contest the assessment or sale of the property. In Mullane, the United
States Supreme Court held that due process requires that a person be
afforded an opportunity "granted at a meaningful time and in a mean-
ingful manner, . . . for [a] hearing appropriate to the nature of the
case .... ,,241 The Washington Supreme Court held: "A hearing which
inquires into the amount of an assessment is neither meaningful nor
appropriate when the issue is whether a foreclosure on that assessment
is fair or not. 2 42
IV. Do LA. R.S. 9:5201-5203 AND 13:3886 ESTOP A PERSON WITH A
LEGALLY PROTECTED PROPERTY INTEREST FROM RAISING
CONSTITUTIONAL DEFECTS?
It would appear that, to avoid wrestling with the difficulty of
determining who is "reasonably ascertainable," it would be permissible
to allow a state to require interested persons to identify themselves and
where they might be reached for notice purposes. Mennonite's concern
for actual notice, and its language requiring personal service "even
237. See, e.g., LeBlanc v. Babin, 197 La. 825, 2 So. 2d 225 (1941).
238. 102 Wash. 2d 721, 684 P.2d 1275 (Wash. 1984).
239. Id. at 1279 (quoting Mullane, 339 U.S. at 314, 70 S. Ct. at 657).
240. The court relied on Boddie v. Connecticut, 401 U.S. 371, 91 S. Ct. 780 (1971)
and Mullane.
241, Mustell, 102 Wash. 2d at 730, 684 P.2d at 1279 (quoting Armstrong v. Manzo,
380 U.S. 545, 552, 85 S. Ct. 1187, 1191 (1965).
242. Id. at 1279-80.
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though sophisticated creditors have means at their disposal to discover
* . .whether tax sale proceedings are . . . likely to be initiated," 241 was
primarily in reference to the ability of creditors to discover property
sale proceedings by reading the legal notices in local publications, an
action that requires constant daily activity and attention. Mennonite's
notice requirement may be satisfied by La. R.S. 9:5201-5203, which
allows a mortgage holder to request notice of a tax sale. This request
can be recorded at the time the mortgage is placed on the property;
no further action by the creditor is necessary. These provisions eliminate
any distinction between "sophisticated" creditors who might follow no-
tices in legal publications and those who do not. La. R.S. 13:3886,
furthermore, provides that "any person," for a de minimus fee, may
request notice of seizure of a specified immovable by filing a single
request with the clerk of court. Thus, it may be argued that, because
due process rights may be waived, 2 " failure to file the request for notice
could be seen as a waiver of the right to receive notice. Indeed, this
was the "alternative" holding in Mid-State.241
243. Mennonite, 103 S. Ct. at 2712.
244. D. H. Overmeyer Co. v. Frick Co., 405 U.S. 174, 92 S. Ct. 775 (1972).
245. The Mid-State court stated that an inferior creditor had a legally protected property
interest; however, the court went on to hold:
[Tihe constructive notice provisions of the Louisiana Code of Civil Procedure
do not stand alone. They must be construed in pari materia with the Louisiana
Revised Statutes which supplement the Code. La. R.S. 13:3886 provides a
statutory method by which any person may obtain notice by mail of the seizure
of specified property upon payment of a ten-dollar fee.
Although the Mennonite analysis has been characterized as "slightly more
rigorous" than that of Mullane, at least one court has concluded that "the
basic flexibility of the Mullane standard has not been discarded." Bender v.
City of Rochester, 765 F.2d 7, 10-11 (2d Cir. 1985). Viewed in this light, the
Louisiana system which gives notice to inferior creditors-or anyone for that
matter-once they have identified themselves and paid a nominal fee passes
constitutional muster.
It is true, as Mid-State argues, that the Mennonite court stated that "a party's
ability to take steps to safeguard its interest does not relieve the State of its
constitutional obligation." 103 S. Ct. at 2712. However, it is equally true that
the Mennonite opinion places as much importance on whether the party's "name
and address are reasonably ascertainable." Id. Mennonite requires notice by
'mail only "[wihen the mortgagee is identified in a mortgage that is publicly
recorded ..... Id. at 2711. In implementing the dictates of Mennonite, it is
not unreasonable or unconstitutional for Louisiana to require those seeking
notice of seizure and sale of a particular piece of property to list their names
and addresses and to pay a ten-dollar fee to cover the cost of the notice.
If the state may require the payment of accruing rent and the posting of security
bonds for the litigation of the merits of a property dispute, then this court
19881
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A review of post-Mennonite jurisprudence may lead one to conclude
that Mid-State appears to be a minority position.146 At first glance, this
minority/majority overview may seem to indicate a trend. At a closer
view, however, it is clear that there is a standard for governmental
foreclosures that is higher than that for private foreclosure sales. Most
cases involving non-private party foreclosure proceedings have held that
statutes similar to La. R.S. 9:5201-5203 and 13:3886 are not sufficient
to salvage a state's foreclosure scheme.2"7 The rationale for these cases
cannot fathom why the payment of a nominal fee for notice of a property's
seizure would run afoul of the [c]onstitution. Indeed, taken to its logical extreme,
if a creditor were entitled to free notice, he should be entitled to free recordation
since recordation of a mortgage is the sine qua non of the creditor's right to
enforce his privilege. The simple dictates of the Due Process Clause do not
require such absurdities. Nor are they offended by Louisiana's simple requirement
that a creditor seeking notice must list his name and address and pay a negligible
fee.
Mid-State, 652 F. Supp. at 645-46.
246. See Comment, supra note 18, at 320-21.
By analogy, a mortgagee who does not request notice under the new statute,
like a mortgagee who does not record his mortgage, may be ignored by the
state because his property interest is treated as if it does not exist. The state
has defined the property rights of mortgagees in relation to the tax collector
to require a request for notification to be effective, just as it has defined their
property rights in relation to third parties generally to require recordation to
be effective. At the very least, the statute acts as an exemption to the general
protections of the public records doctrine, and the state is free to define those
protections.
A single case, contrary to two other panels of the same court, holding that a provision
similar to 13:3886 is sufficient in the context of a tax sale is In the Matter of Tax
Foreclosure No. 35 by the City of New York, Borough of Staten Island, 128 Misc. 2d
88, 488 N.Y.S.2d 574 (N.Y. Sup. Ct. 1985). This lone decision, however, was based in
part on Nelson v. City of New York, 352 U.S. 103, 77 S. Ct. 195 (1956) which held
the statute at issue constitutional. Query: Will res judicata principles preclude the appli-
cation of subsequently developed constitutional principles?
247. Cases holding that statutes similar to La. R.S. 13:3886 are insufficient in the
context of a tax sale include: Wylie v. Patton, 111 Idaho 61, 720 P.2d 649 (Idaho Ct.
App. 1986); United States v. Malinka, 685 P.2d 405 (Okla. Ct. App. 1984); Matter of
Foreclosure of Tax Liens by Erie, 103 A.D.2d 636, 481 N.Y.S.2d 547 (N.Y. App. Div.
1984); In the Matter of the Application of Tref Realty, 128 Misc. 2d 855, 491 N.Y.S.2d
947 (N.Y. Sup. Ct. 1985); Alliance Property Management and Dev., Inc. v. Andrews
Avenue Equities, Inc., 133 A.D.2d 30, 518 N.Y.S.2d 804 (N.Y. App. Div. 1987); Seattle-
First Nat'l Bank v. Umatilla County, 77 Or. App. 283, 713 P.2d 33 (Or. App. 1986);
ASC Contractors v. Harr, 69 Or. App. 405, 685 P.2d 485 (Or. Ct. App. 1984), rev'd
298 Or. 552, 693 P.2d 1295; East River Savings Bank v. Cerullo Motors, Inc., 134 Misc.
2d 699, 512 N.Y.S.2d 327 (N.Y. Co. Ct. 1987); Cooper v. Makela, 629 F. Supp. 658,
661-62 (W.D.N.Y. 1986); and Town of Phillipsburg v. Block 22 Lots 14, 15, 16, 218
N.J. Super. 558, 528 A.2d 98 (N.J. Super. Ct. Ch. Div. 1987). See also City of Louisville
v. Miller, 697 S.W.2d 164 (Ky. Ct. App. 1985) (Under Mass Foreclosure Act, city could
file a single action against multiple individual defendants who are delinquent by mailing
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is that Mennonite explicitly places the onus on the state (the "state
actor") to provide actual or mailed notice where the interest holder's
identity is "reasonably ascertainable," notwithstanding the fact that that
interest holder could have taken de minimus steps to protect his interest
by filing a written request for notice with the appropriate state official.
In other words, most non-Louisiana courts have held that the foreclosing
governmental creditor's obligation cannot be shifted to the secured party.
The foreclosing governmental creditor is found to have an affirmative
duty to protect third parties from the government's own negligence or
indifference by giving the required notice.
Those cases can be distinguished, however, on two grounds. First,
before a state or governmental entity can permanently deprive a person
of property rights, strict adherence to form and procedure should be
required to prevent state impingement on fundamental constitutional
rights. Second, as a practical matter, there is a significant disparity of
resources and data available to a foreclosing plaintiff who is a govern-
mental entity and one who is a private party; the omnipresent state,
with its vast record base and constructive knowledge, cannot be equated
to even a large corporate creditor. It is submitted that, as to private
party conventional foreclosures, Mid-State's holding as to waiver of
notice is correct.
Foreclosing creditors' attorneys, however, may not wish to rely solely
upon the apparent "safe harbor" apparently provided by the Mid-State
decision. 241 Mid-State involved a creditor who was in the business of
notice to interested persons. The statute contained a disclaimer that the failure by the
clerk of court to send notice did not effect the validity of the action. The court did not
grant the city a judgment declaring that this disclaimer was valid.). See also Save Our
Dunes v. Pegues, 661 F. Supp. 18 (M.D. Ala. 1987) (having found in Save Our Dunes
v. Pegues, 642 F. Supp. 393, 408-11 (M.D. Ala. 1985) that a state environmental de-
partment's notice of permit issuance procedures were defective because no pre-action notice
was given to adversely affected persons (i.e., environmental groups), held that final action
notice was also due without necessity for plaintiffs to request notice, specifically rejecting
argument to the contrary).
248. Four years before Mid-State was decided, the Federal Land Bank requested its
attorneys to notify all inferior creditors of foreclosures.
The Federal Land Bank Bulletin Number 80-83, November 16, 1983 stated:
Due to some recent developments in the Law, it has become necessary that the
Bank modify its notification procedures in connection with foreclosures. Effective
immediately, written notice by Certified Mail with Return Receipt Requested
shall be given to all parties who have an interest in the real estate being foreclosed
or who might be liable under the promissory note. This includes junior lien
holders, judgment holders, persons who subsequently acquire an interest in the
property, spouses who may have executed for the purpose of waiving homestead
or dower rights or any other type of interest. This notification is to be the
responsibility of the foreclosing attorney, and you should modify your rendition
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making secured loans. It is not clear whether the same result would
occur if the private creditor was an unsophisticated individual or even
a business that was asserting a materialman's lien.
V. To WHAT EXTENT ARE Mennonite-TYPE CLAIMS BARRED BY THE
PASSAGE OF TIME?
La. R.S. 9:5201-5203249 were promulgated in 1928, La. R.S.
13:3886250 in 1982, and La. R.S. 47:2180.121 in 1984. Even assuming
that these statutes "salvage" Louisiana's conventional and tax fore-
closure schemes, the question of the "retroactivity" of the Mennonite
decision still threatens the validity of many property titles in this state.
This section first addresses the retroactivity issue and then discusses
the possibility of the Mennonite-type claims being barred by the passage
of time.
Most cases seem to visit the present consequences of the Men-
nonite decision to past proceedings with little or no discussion of
the potential title and retroactivity problems. Some cases have in-
validated tax sales that occurred a great number of years ago.2"2
The rationale supporting such cases is that Mennonite emphastically
stated it was premised on Mullane,2" and, without proper notice, the
foreclosing plaintiff lacked "jurisdiction" 254 to participate in the sale of the
letters to them to include these provisions. The cost of sending the Certified
Mail notices should be added to the cost of foreclosure and not be taken out
of the attorney's fee. Should a notification letter be returned for any reason
other than its having been refused by the addressee, the attorney in conjunction
with the Association should undertake diligent efforts to locate the addressee
and provide them with subsequent notice.
249. See supra statute reproduced at note 220.
250. 1982 La. Acts No. 615, § 1.
251. See supra statute reproduced at note 219. See also supra text of La. R.S. 47:2180
at note 192.
252. See, e.g., United States v. Malinka, 685 P.2d 405 (Okla. Ct. App. 1984); In
Matter of Foreclosure of Tax Liens by Erie, 103 A.D.2d 636, 481 N.Y.S.2d 547 (N.Y.
App. Div. 1984).
253. Decided in 1950.
254. It has been held that the statutory "curative" provisions of the tax code could
not cure a jurisdictional defect such as the failure to provide a taxpayer with the minimum
notice required by due process of law, and a taxpayer's cause of action was barred by
the statute of limitations only if he was given adequate notice of the tax sale. Sutro
Tunnel Co. v. Lipscomb, 720 P.2d 1204 (Nev. 1986). The court found that the record
revealed no evidence to support the conclusion that Sutro was given proper notice of the
tax sale. The court construed a statute which provided: "All such proceedings in assessing
and levying taxes, and in the sale and conveyance therefor, must be presumed by all the
courts of this state to be legal until the contrary is shown affirmatively." 720 P.2d at
1207. The court held that this could not place the burden on Sutro to show that no
notice was given. The district court's construction of the statute placing the burden on
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property. 2"
The retroactivity of Mennonite was specifically addressed in East
River Savings Bank v. Cerullo Motors, Inc.25 6 The court held that a
mortgagee, whose interest was of public record, was entitled to have a
tax foreclosure deed set aside where the county failed to give the mort-
gagee actual notice in its in rem tax foreclosure proceeding, regardless
of whether the mortgagee may in fact have learned of county's in rem
proceedings prior to date the sale occurred. The court then addressed
the retroactive application of its decision:
Neither the Mennonite decision itself, nor any case decided since
then by the Supreme Court, addressed the question of whether
Mennonite was to be applied retroactively. In Foreclosure (Man-
ufacturer's Trust Company), this court was confronted with a
County in rem judgment granted one month prior to Mennonite,
in which the mortgagee moved to vacate the judgment on due
process grounds because a County had not given it actual notice
of the proceedings. In the [unreported] decision granting the
mortgagee's 25 7 motion, this court held that Mennonite was to
be applied retroactively to any case still in the "normal litigating
process" [cite omitted]. . . . Defendants contend that the in rem
proceeding which plaintiff seeks to upset here is no longer in
the 'normal litigating process' because, rather than having moved
to vacate the default judgment, plaintiff has instituted a separate
action to set aside referee's deed. The distinction that defendants
make is, under facts and law, unpersuasive. 2 8
Sutro to show same was deemed to be in itself a violation of due process. See also Luster
v. Bank of Chelsea, 730 P.2d 506 (Okla. 1986). Since the county treasurer lacked juris-
diction to sell the property because of inadequate notice, the mortgagee and record owner
were not barred by twelve month period of limitations described by the tax code. The
sale was voided because of this jurisdictional defect. Accord Alliance Property Management
and Dev., Inc. v. Andrews Avenue Equities Inc., 133 A.D.2d 309, 518 N.Y.2d 804 (N.Y.
App. Div. 1987) and Crouch v. Neal, No. 86-313-II (Tenn. Ct. App. June 10, 1987).
Compare In the Matter of Tax Foreclosure No. 35 by the City of New York, Burough
of Staten Island, 128 Misc. 2d 88, 488 N.Y.S.2d 574, 575 (N.Y. Sup. Ct. 1985) wherein
the court held: "[Flailure to institute a proceeding within a two year statutory period
forecloses the right to do so." See also Tuttle v. Mooney, 400 Mass. 753, 511 N.E.2d
587 (1987) (in absence of fraud).
255. In Wenatchee Reclamation Dist. v. Mustell, 102 Wash. 2d 96, 684 P.2d 1275
(1984) the question of the effect of a statute of limitations was avoided because the
constitutional claim was brought by way of defense rather than offensively. See also Tuttle
v. Mouney, 400 Mass. 753, 511 N.E.2d 587 (1987), noting problem but deciding the case
on other grounds.
256. 512 N.Y.S.2d 327, 134 Misc. 2d 699 (N.Y. Co. Ct. 1987).
257. Id. at 328, 134 Misc. 2d at 700.
258. Id. at 329, 134 Misc. 2d at 701. The state law allowed challenging the foreclosure
proceeding by an action to set aside the deed if commenced within two years after such
deed had been recorded.
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The Oklahoma Supreme Court came to a similar conclusion in Harry
R. Carlile Trust v. Cotton Petroleum Corp..*59 Citing U.S. Supreme
Court decisions, 60 and using the test initially annunciated in Linkletter
v. Walker,2 6' the court considered three factors in determining whether
its decision should be applied retroactively: "(1) the purpose of the new
rule; (2) the extent of reliance on the old doctrine; and (3) the burden
likely to be imposed on the administration of legal process by the
increased volume of curative juridical action. 262 The Oklahoma Supreme
Court concluded to give its decision prospective application only:
In Chevron Oil Co. v. Huson, 404 U.S. 97, 106-107, 92 S.Ct.
349, 355, 30 L.Ed.2d 296 [1971], the Court held that federal
courts must consider three factors when deciding whether to
give retroactive or prospective effect to a new rule in a federal
civil case: (a) whether a new rule establishes a new principle of
law not clearly foreshadowed; (b) whether retroactive application
will advance or retard operation of the new rule; and (c) whether
non-retroactive application is necessary to avoid injustice or
hardship. Today's pronouncement is consistent with the current
jurisprudence of the United States Supreme Court. 263
The security of land titles also was the main concern in the Kansas
Supreme Court's decision in Giles v. Adobe Royalty, Inc.261 Giles brought
an action to quiet title to property. Adobe counterclaimed to quiet a
mineral interest in the property. In 1922, the Fisks executed a note
secured by a mortgage on the property in favor of a bank, who assigned
the note to another bank. The Fisks at this time were the owners in
fee simple of the property. In 1928, they conveyed a mineral interest
to the Young's, Adobe's predecessors in interest. The Fisks were unable
to make their note payments or pay real estate taxes for the years 1930
through 1935. The bank foreclosed on its mortgage in 1936. The Fisks
and Youngs were made defendants. A summons was obtained on all
the individual defendants except some unknown heirs of Mrs. Fisk and
upon Mr. Fisk and the Youngs, all of whom were non-residents. With
judicial approval, the bank filed an affidavit and obtained constructive
service by publication upon the non-residents. The court, finding that
all of the mineral interests outstanding against the property were inferior
to the bank's mortgage, allowed the bank judgment against the property.
The court then ordered the sheriff to offer the property for sale; at
259. 732 P.2d 438 (Okla. 1986), cert. denied, 107 S. Ct. 3265 (1987).
260. Id. at 445 n.31.
261. 381 U.S. 618, 629, 85 S. Ct. 1731, 1738 (1965).
262. 732 P.2d at 445.
263. Id. at 445 n.34.
264. 235 Kan. 758, 684 P.2d 406 (1984).
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the second offering, the property was sold to the bank. Giles is a
successor in interest to the bank.
The sole issue was whether notice by publication in 1936 fulfilled
the non-residents' due process rights where their out-of-state address was
known to the bank from the beginning of the 1936 foreclosure action.
In 1956, the United States Supreme Court reversed a Kansas Supreme
Court decision and held that notice by publication in a condemnation
case was a deprivation of due process when the owner's name and
address was known or could be readily ascertained. 265 There was no
question but that if the rule stated in Walker was applicable, the Youngs
were deprived of due process by the publication notice. The remaining
question was whether the 1956 Walker decision was applicable to prior
actions. After reviewing various Supreme Court decisions, the Kansas
Supreme Court stated:
We can see from these cases if the hardship and disruption
caused by a retroactive application of a court decision changing
public policy is significant, the United States Supreme Court
has had no hesitation in applying the decision prospectively
only .... Despite the reasons cited for prospective application
of decisions which cause great hardships when applied retro-
actively, [Adobe] argues Walker should be applied retroactively
in this case. In support [Adobe] cites several cases from other
jurisdictions, as well as United States Supreme Court cases,
which have applied Walker to situations in which the landowner
discovered after Walker that their land had been taken without
actual notice by publication prior to Walker [citations omitted].
These cases, however, fail to discuss the implications of the
retroactive application of Walker. It is essential to weigh the
effect of retroactive application of a decision due to the broad
impact of retroactivity on previously decided cases. 266
The court's consideration of the numerous problems associated with the
retroactive application of the rule in Walker mandated its conclusion
that Walker should apply prospectively only from December 10, 1956.
Compare Security Mortgage Co. v. Triplett,267 holding that the five
year peremptive period for contesting the invalidity tax sales-including
a failure to give proper notice-is interrupted only by proof of payment
of taxes or continuous corporeal possession. The continued validity of
Triplett, however, is questionable in light of Magee v. Amiss. 268 Magee
265. See Walker v. Hutchinson City, 352 U.S. 112, 77 S. Ct. 200 (1956).
266. 235 Kan. at 764-66, 684 P.2d at 411-12.
267. 374 So. 2d 1226 (La. 1979).
268. 502 So. 2d 568 (La. 1987).
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"retroactively" applied Mennonite, and there seems to be little (if any)
basis for distinguishing conventional and tax foreclosure sales that suffer
from a fundamental defect-the failure to give requisite notice. In light
of Magee v. Amiss, it is questionable whether the Louisiana Supreme
Court, if confronted with the issue again, will uphold Triplett.
The problem of retroactivity is exacerbated if Mennonite and Mid-
State are applied to sales before 1983. If Mennonite applies to all sales
dating back to the first due process cases, such as Mullane (1950), then
foreclosure sales that occurred from those dates until the effective date
of La. R.S. 13:3886 may be deficient. It is hoped, for the sake of the
Louisiana public records doctrine and the stability of titles, that "ret-
roactivity" of Mennonite is limited either to cases arising from sales
occurring later than February 2, 1987 (the date of the Mid-State decision),
or, alternatively, to cases in which a claim of a defect in the sale was
raised three years or five years from the sale date.2 69
VI. CONCLUSION
Mennonite has implications that extend far beyond tax sales. Men-
nonite applies to conventional foreclosure sales. Mennonite has been
held to apply both tax and foreclosure sales that occurred before the
Mennonite opinion was written. Because Mennonite deals with property
rights, one of the fundamental rights protected by the Constitution,
those who assert a waiver of constitutional rights (either by deliberate
act or through the passage of time) may have a strong burden of proof.
The need to protect the property interests of owners, former owners,
and secured creditors, however, must be balanced against the need for
certainty of title. No person who deals with immovable property (whether
as owner, lessor, tenant, or secured creditor) can make valid economic
decisions if there is no "bright line" rule to determine the validity of
a title and of its potential encumbrances with predictability and without
the need for litigation.
It is hoped that courts that deal with Mennonite-type problems will
consider the implications of their rulings on property transactions, ar-
ticulate easy to comprehend standards and easy to apply rules, and
avoid putting the form of a transaction over its substance. The harm
Mennonite seeks to prevent is permanent deprivation of property without
notice. As a practical matter, if there is actual notice, then the focal
point should not be whether the notice is by mail or by phone, whether
the notice is printed, typed, or handwritten, or whether the notice listed
all the factors the recipient should consider. Rather, it is submitted that
269. See La. R.S. 9:5642 (1983) and La. Code Civ. P. art. 3543.
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courts should ask whether a person had sufficient notice of an oppor-
tunity to do something to protect a property right. A filing requiring
de minimus costs to be incurred by secured creditors to receive such
notices does not appear unreasonable from a public policy viewpoint,
as long as the creditor who requests such notice is protected in the
event that no notice is ever given or received.
Finally, attorneys who close real estate transactions need to be aware
of Mennonite and its implications. There may well be an obligation on
the part of the closing attorney to inform secured parties of their right
to file requests for notice under various Louisiana statutes.
Mennonite should not be used as a hyper-technical trap for the
unwary, but rather should be used to protect the property interests of
those who have not received actual notice of the impending permanent
deprivation of their property rights.

